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ART. I.— INTRODUCTION TO LAW STUDIES. 

A Course of Legal Study ^ addressed to Students and the 
Profession generally. By David Hoffman, Jur. Utr. Doct. 
Gottingen. Second Edition, re-written and much enlarged. 
In 2 vols. London and Baltimore, 1836. 

It is a general opinion amongst our readers that we have 
already devoted more space to Mr. Warren's lucubrations 
than they are worth, and as his complete misconception of 
the nature aiid exigencies of the profession and the impracti- 
cability of his peculiar plan of study — the two radical all-per- 
vading errors of his work — have been satisfactorily exposed, 
it certainly seems useless to proceed with a systematic review. 
Our more immediate object, therefore, is to introduce the 
enlightened American whose work is named at the head of 
this article, and then afford the rising generation the benefit 
of sundry promised hints and suggestions of our own. 

The work Mr. Hoffman's most closely resembles is M. 
Dupin's edition of Camus, in which the course to be adopted 
by the legal aspirant is marked out, the various rights and 
duties of the practising advocate are explained, and the leading 
books on the codes or systems of almost every country in the 
world, known to possess a code or system, are enumerated. 
But there is this material difference — M. Dupin makes no pre- 
tension to a critical acquaintance with an immense majority of 
the authors named by him, and gives the student little or no 
aid whatever in making a selection from the mass. Mr. Hoff- 
man, on the contrary, has evidently perused with care the va- 
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8 Law Studies, 

rious works comprised within the most comprehensive of his 
courses, and is consequently not merely prepared with informa- 
tion as to the comparative merit of any given publication as 
a whole, but can tell which parts, chapters or sections are 
most worthy of attention, and which it may be advisable to 
skip. For example, the contents of Coke's Reports are care- 
fully distributed under the respective head^ of real property, 
pleading, mercantile law, &c.; the precise point decided in 
each case being stated, and its bearings and consequences fol- 
lowed out. To establish the utility of a book of this kind 
it is only necessary to point attention to the range of subjects 
embraced, which may be aollected from the following para- 
graph of the Proem : 

•* The Common Law of England, which forms tbe great body of 
our own law, has its principal foundation in th^ feudal institutions. 
Af^er acquiring tbe general principles of morals and politics, the 
next step is therefore to inquire minutely into these ; and after exa- 
mining how far they were mingled in the law of England with a 
portion of the old Saxon constitutions, to pursue them through all 
the successive alterations which resulted from a change of men's 
opinions in matters of religion, government or commerce ; in this 
investigation the authors recommended under tbe second title of 
the Course will be the best guides. Tbe student may then contem* 
plate these revolutions more nearly and critically in his considera- 
tion of the doctrine oiRml and Personal Rights ^nd their respective 
Remedks (which two titles comprehend the great body of the 
English common law), and of the law which obtains in the Courts 
of Equity; which last, together with the Lex Mercatoria, and the 
Law of Crimes and Punishments^ are only great branches or divisions 
of the general law of England. Next succeeds the Lax» qf Nations ^ 
followed by the Maritime and Admiralty Law^ which is connected 
with the National Law on the one hand, and with the next title, the 
Roman Civil Law (from which it draws many of its principles and 
procedures, and which consequently becomes of importance U^ the 
English lawyer) on the other. Thus master of English Jurispru* 
denoe, the student may proceed to inquire in what points it ii 
altered or modified in the ConstiiMtion wA LtrtPS of tbe United States f 
or in those of the respective statesi particularly hisi own • and 
having fortified his mind with the principles 4$( Politiccd Economy^ 
and borne these with him in his review of the natural and political 
resources of his own country (a study essential in a nation where 
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the lawyer and politician are so frequently combined) should close 
his studious career with a due attention among other things to 
Rhetoric and Oratory , legal Btograghy and Bibliography ; and lastly 
to the topic o^ Professional Deportment t** — vol.i. pp. 30, 31. 

''Our object (he continues a little further on)-'n the following 
Course, is to produce a learned and accomplished lawyer ; and, 
perhaps, we may say, to aid the researches of the counsellor, the 
judge, and the statesman. We have selected, with our best judg- 
ment! from an infinitude of works in every branch of the science, 
and have in no instance recommended a single work, or even 
chapter, or page, which could with propriety have been omitted. 
The course, we acknowledge, is extensive, but can be thoroughly 
accomplished, we compute, in six or seven years, making due al- 
lowance for other necessary reading." 

Rightly judging, however, that six or geven years are more 
than many will hay^ either the ability or inclination to devote, 
he ha^ designated by a pequliar mark such books as may be 
ejected from the course, leaving enough to occupy four years — 
" a period," he adds, "surely not too long to give just grounds 
for confidence in the young practitioner*/* and " that the dif- 
ferent views of students on thisi subject may be still farther 
gratified," he has also designated a three years' course to be 
formed by ejecting another set of publications. Still, not- 
withstanding all this laudable readiness to humour the dege- 
nerate habits of his contemporaries, Mr. I^offman appears to 
us to have a far better chance of succeeding in his secondary 
or ancillary object than his principal one. His book is admi- 
rably adapted to aid the researches of the counsellor, the 
statesman and the judge, but it is not precisely that descrip-^ 
tion of manual which we should place in the hands of a tyro 
to prepare him for the study of the law. The late Charles 
Mathews used to tell a story of a hackney-coachman spread- 
ing the flaps of his coat before the heads of his . horses whilst 
a very fet woman was entering his coach, a manoeuvre which 
he justified on the ground that he should not get the animals 
to inpve a step* if they became aware of the extraordinary 
burthen to be imposed upon them. Upon the same principle, 
we would rather not inform the most energetic student at 
the outset, that the perusal of so large a number of books 
vnll be required to enable' him to discharge his professional 
duties with entire satisfaction and security. Neither do we 

B ^ 
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exactly see how a student can be expected to appreciate the 
critical acumen, or profit by the learned diligence, displayed 
by the author in a comparison of Mr. Feame's notions of con- 
tingent remainders with Mr. Cornish's (vol. i. pp,240 — 263, 
where a very high compliment is paid to our lamented 
friend), or in such statements of the points of cases as the 
following: — 

ChudleigKs case, — '' This case is important, as it argues and 
maintains the much controverted doctine of «ctf2^t7/(i ^'un^, and of 
the destruction of contingent uses, by divesting this possibility of 
a seisin." 

MUdmays case, — '^ Of the consideration requisite to raise an use 
I'na covenant to stand seised, or a deed of bargain and sale." 

And so on through the best of the Reports, ample references 
to the modern cases and text books bearing on the topic being 
uniformly annexed. In fact, the only portion of this book 
which a young man just fresh from the University could 
even follow with facility, are the Proem and the analytical 
accounts of books and authors familiar in our mouths as 
household terms — Seneca, Aristotle, Xenophon, Quintilian, 
Grotius, Vattel, Puffendorf, Paley, x\dam Smith, Beattie, 
Hume, Bacon's Advancement of Learning and The Hero of 
Balthazar Gracian, (which actually stand cheek by jole under 
the head of professional deportment), Cicero's Offices, and 
The Bible — which heads the course and occupies the first 
fourteen pages. The following resolutions, also, are certainly 
not open to the objection of technicality, though it may be 
doubted whether any beneficial result has been produced by 
them. 

" I am resolved [Deo Juvente], 1. To have a scheme of life. — 
2. To have a scheme of study.— 3, To live temperately. — 4. To 
rise early. — 5, To apply myself to study. — 6. To oppose indo- 
lence, and never to postpone to the morrow the duty of to-day. — 
— 7. To take exercise. — 8. To adhere to my hours for sleep. — 
9. To be moderate in my amusements. — 10. To*note my daily de- 
ficiencies, and endeavour to correct them. — 11. To avoid rigidly 
all i^tudies on the Sabbath. — 12. To preserve my health of body 
and mind, by a careful observance of all physical necessities and 
comforts. — 13. To be moderate, but never mean, in my expenses. — 
14. To guard my mind from idle thoughts and sensual images.— 
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15. To reflect carefully, on the 1st of January in ev^ry year, on 
ray past neglects, and to form all necessary resolutions. — 16. To 
give due attention to my religious studies. — 17. To give due atten- 
tion to my classic studies. — 18. To pay special attention to such 
necessary studies as I find myself particularly averse to. — 19. To 
avoid useless knowledge, at the same time to be very sure that it is 
useless, — 20. To avoid, at least during my novitiate, political dis- 
putations, religious polemics, all ephemeral causes of excitement, 
and all merely fashionable and light reading. — 21. To dress fairly 
in the fashion, but never beyond my means, and studiously to shun 
foppery. — 22. To avoid intimate association with young men of 
doubtful principles. — 23, To pay cash for every thing, and rather to 
deny myself a present gratification than to be a debtor. — 24. To 
regard as absurd and dangerous the opinion of some, that men of 
distinguished talents are never capable of much application. — 

25. To avoid all eccentricity, and to root out every idiosyncrasy. — 

26. To cultivate practical knowledge, and a business tact ; but to 
be sure that I am well grounded in the theory. — 27. To subdue my 
imagination, if too wild, to strengthen my judgment, if apt to be 
false, and to improve my memory if naturally dull. — 28. To rely 
mainly on my industry, however great may be my talents. — 29. To 
take care of the unavoidable fragments of time, and to see that 
they are as few as possible. — 30. To keep constantly in view the 
essential distinction between reading and studying, two things oflen 
confounded ; and, that as to elementary books especially, the safest 
rule is 'multum legendum, non multa.' " — vol. i. pp. 51, 52. 

Would it not be better for the student to resolve at once 
never to leave undone those things which he ought to do, nor 
to do those things which he ought not to do? The hints for 
the relief of mental exhaustion are to the best of our informa- 
tion original : 

" The mental, and even the physical exhaustion to which labo- 
rious students are frequently subjected, may be greatly relieved 
by very simple means, the more simple indeed the better. In such 
cases we advise bathing, and more frequently partial ablutions, 
especially of the forehead, hands, and wrists ; frequent brushing 
of the hair, gentle walking in the streets, musings on the most 
trivial subjects — and like the Jewish Socrates Mendelshon, even to 
seek amusement in counting the tiles or bricks of neighbouring 
houses ; or with Bayle, to luxuriate in these walks on the music 
of the pedestrian organists and ballad-singers — and, boy-like, even 
to follow the idle crowd in their wanderings after mountebanks, 
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or other like wonders — to muse over the gaily decorated windows 
of the shops, and with Lord Orford or Mr. Pennant, to find re- 
creation in the streets from sources which, in hours of renewed 
strength and literary leisure, he may ripen into materials of some 
utility. He may, for example, speculate on the probable etymo* 
logy of the curious names so oflen presented on signs ; ponder 
over the historical or other associations connected with the names 
of streets ; the wonderfbl mutations they undergo in orthography 
and pi'onunciation, and the causes of the same ; or with a rapid 
glance at the beauties and defects of t;he various structures around 
him, he may contrast the architecture before him with that of the 
Vitruviuses and the Palladios of former times ; so that finally he 
may, for a short time, give himself up to a total abstraction from 
his legal studies, and all of their associations. How much refresh- 
ment may be brought to the wearied mind by thus breaking in 
upon its chain of thought, and for a moment dissolving its links, 
can be fully understood only by those who have often experienced 
it. It is an art, however, which is susceptible of much cultivation, 
possessed naturally by few, but attainable by all." — vol. i. pp.41, 

Advice of this kind has always struck us to be founded on 
a radical misapprehension of the nature of the mind, which 
differs so widely in different persons, that to lay down any 
general rule of relaxation is preposterous ; and to tell a man 
to go and amuse himself by investing ordinary objects with 
pleasing associations is about as reasonable as to tell him to 
acquire a ear for music, or a taste for poetry. It is all very 
well for Mr. Wordsworth to exclaim^ 

" To me the meanest things that live can give 
Thoughts that will often lie too deep for tears." 

The majority of hard readers are more likely to resemble 
Peter Bell— 

** A primrose oh the river brim 
A yellow primrose was to him. 
And it was nothing more." 

or mil find themselves in the condition of the Kentish Attor- 
ney who was gravely assured by Coleridge — probably from 
his own personal experience of the expansive effect of large 
objects on the mind — that the best mode of counteracting the 
cramping influence of his profession was to take a house in 
the Cathedral Close at Canterbury. 
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This mistake becomes much more important when it is ex- 
tended from modes of relaxation to modes of study; and 
indeed the grand objection we should take to almoftt all pub- 
lished couirses of reading-^Mr. Warren's and Mr. Hoffmanns 
amongst the rest — would be the singular neglect shown in 
them of the ev^r-Vafying characters^ talents^ dispositions^ 
tadteis and capacities of those for whose guidance they are 
framed* Perhapn no two men-^-certainly no two men above 
the common level^— ever acquired their knowledge in the 
same ordef, oi* fixed it by the same method in their memories. 
One wiH read a book carefully through, and then form for 
himself a concise summary of itci contents ; another reads 
only the leading chapters, and leaves the facts and princi- 
pies to amalgamate with his previously»acquired informa- 
tion as they may. One likes to begin with the simplest 
rules or elements, and clear away each difficulty as it occurs ; 
another prefers plunging into a mass of apparently hetero^ 
geneous matter, for the pleasure of seeing new lights con- 
stantly breaking upoii him, and in the firm confidence of 
eventually emerging somewhere, and being amply rewarded 
for his adventurous exertions in the end. Now, to com- 
pare these several methods, or delect any one of them for 
universal adoption, would b6 preposterous, for each is good 
with relation to the individual and the end ; and for men of 
different intellectual calibre to change modes of study would 
be almoi^t as unsatisfactory as for men of different sizes 
to change coats. When therefore Gibbon (as quoted by Mr. 
Hoffman) t^marks, that " Salmasius had read as much ad 
Qrotlus, perhaps more ; but their different modes of reading 
made the one an enlightened philosopher and the other a 
pedant, puffed up with useless erudition" — he forgets the 
essential point of distinction between the two, which we take 
to have been not the mode of reading, but the power of 
digesting and (so to speak) assimilating what they read — ^a 
power possessed in a high degree of perfection by Grotius, 
who made the baldest facts and dates minister to the loftiest 
purposes of jurisprudence and philosophy, whilst Salmasius 
saw nothing in the finest production of genius but a new 
instrument of vanity or a new plaything for scholarship. 
To make Salmasius a Grotius, or tice versft, it would have 
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been necessary to change not simply their modes of read- 
ing but their minds. There is another passage in Gibbon 
much more worthy of attention: — "Every man who rises 
above the common level has received two educations; the 
first from his teachers^ the second, more personal and im- 
portant, from himself." At the age when law studies are 
ordinarily commenced, the first has long been over, and we 
should hope little from any man who felt over-anxious for its 
recommencement, who required to be rocked, cradled and 
dandled into a practitioner, and could not proceed a step 
without a "competent tutor" by his side. Instead, there- 
fore, of giving a long list of books, and prescribing the pre- 
cise order in which they are to be read, we shall content our- 
selves with briefly indicating the most approved mode of 
beginnbg, and then leave the student to plan future courses 
for himself. 
\^ We have already suggested the expediency of beginning 

S^^ with conveyancing and real property law ; for the obvious 
reason, that no class of practitioners can dispense with them. 
Even nisi prius advocates are frequently engaged in cases 
involving the abstrusest doctrines of this branch of learn- 
ing, and could hardly get on at all without some general 
acquaintance with the parts and language of deeds, and the 
force of particular words in limiting the duration and quantity 
of estates. Now the first thing, if this plan be adopted, is to 
acquire a general knowledge of the ancient system of tenures, 
which so completely underlies the whole law of real property, 
that many of its simplest rules would be nearly unintelligible 
without reference to the now exploded refinements of the 
feudalists — 

'* It would be no difficult undertaking (says Mr. Hofiman) to enume- 
rate many hundred rules of law, as much in force at present as they 
ever were^ which in the abstract appear unaccountable, if not absurd, 
until inquiry into their feudal origin dispels the difficulty, removes 
the aspersion, and imparts that life and dignity which philosophy and 
science never fail to afford to subjects apparently the most abstruse 
and arbitrary. The student, for instance, is informed that a /ree* 
hold cannot commence m faturo; that it cannot be put in abeyance^ 
but that the inheritance may ; that a contingent remainder of free- 
hold cannot be limited on a particular estate for years ; that a partir 
cular estate and remainder must have a contemporaneous inception; 



i 



Law Studies. 9 

that an estate to A. for years, remainder to B. for life, remainder 
to the right heirs of C. is good ; that an estate for life to the ances- 
tor, and a limitation of the inheritance to his heirs, coalesce, and 
constitute him tenant in fee, &c. . . . These rules, which 
are very numerous, can make hut little useful impression, unless 
the principles in which they originated he well understood ; and 
let not the student look for these principles out of the Liher Feudo- 
rum."— vol. i. pp. 138, 139. 

If, therefore, the student is still unacquainted with the 
leading features of the feudal system, we recoipmend him to 
read the first volume of Robertson's History of Charles the 
Fifth, and (if he is not pressed for time) Sullivan's Lectures, 
with Wright's Tenures, Dalrymple's Feudal Property, or the 
first part of Baron Gilbert's Treatise of Tenures. We assume 
that he has already acquired a competent knowledge of Eng- 
lish history — so much at all events' as can be got from Hume / 
and Hallam — and it is not taking too much for granted to |^ 
suppose that a young man destined for the legal profes- 
sion has long ago read Blackstone, if only to discover the 
extent, situation, and bearing of the country in which the 
best part of his future existence is to be passed. If not, let 
him lose no time in doing so, regardless of what Mr. Warren, 
Mr. Starkie, Mr.Amos, or other lecturers, may object on the 
score of undue compression, obsoleteness, or technicality. 
The main object of preliminary reading is not to supply precise 
practical knowledge adapted for immediate application, but to 
form what Blackstone himself terms " a legal apprehension," 
and acquire certain general notions of the language and prin- 
ciples of the law, and it is difficult to conceive a work better 
fitted for this purpose than the Commentaries. '* Blackstone 
it was (says Bentham, no friendly critic or slavish admirer), 
who first, of all institutional writers, has taught jurisprudence 
to speak the language of the scholar and the gentleman, put 
a polish upon that rugged science, and cleansed her from the 
dust and cobwebs of the office; and if he has not enriched 
her with that precision which is drawn only from the sterling 
treasury of the sciences, has decked her out however to ad- 
vantage from the toilet of classic erudition; enlivened her 
with metaphors and allusions, and sent her abroad, in some 
measure to instruct, and in still greater measure to entertain 
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the moBt miscellaneous, and even the most fastidious socie- 
ties." Mr. Austin's remarks on the second section (Of the 
Nature of Laws in General), however, are well founded, and 
that gentleman's Province of Jurisprudence Determined xn^Ly 
be advantageously read along with it. 

Notwithstanding the numerous changes effected since 
Blackstone wrote, as well in the laws themselves as in the 
mode of administering them and the constitution of the 
Courts, we recommend one careful perusal without reference 
to notes. When an annotated edition is wanted, Mr. Justice 
^ ^ci • V* // Coleridge's is undoubtedly the best. 

Let us take for granted, then, that the student has read 
/ Hume's History, Hallam's Middle Ages and Constitutional 
\ History of England, Robertson's Charles the Fifth, Sullivan's 
I Lectures, a work on tenures, and Blackstone's Commentaries* 
y^ He should read the second volume of Blackstone again, and 
' then fearlessly set to work on Cruise's Digest; where he will 
find real property law^ with all its bearings and dependencies, 
spread out before him as in a map.^ One of the most distin* 
J^guished modern conveyancers told us that it was his inva- 
riable practice to make his pupils begin (after Blackstone) 
with Cruise, and leave the rest of their reading to their own 
fancy or discretion, provided only that they read Coke on 
Littleton, Sheppard's Touchstone, and Fearne's Contingent 
Bemainders, at some period or other of their noviciate. 
Without these, he justly concluded, the conveyancing branch 
of their legal education must be incomplete — with them, no 
essential knowledge could well be wanting, as it would be as 
impossible to understand Coke and Feame without knowing 
the less recondite parts of the system, as to understand 
Newton's Principia without knowing the ordinary rules of 
arithmetic. We are not aware that we can do better than 
express our cordial approbation of this plan* The same 
course of reading may be pursued whether the student enters 
a conveyancer's chambers or not} but if deprived of the 
advantage of seeing the rules and principles he is learning 
reduced to actual practice as he proceeds, the best mode of 
supplying the deficiency, and becoming familiar with the 
terms, is to analyse some of the most approved forms of 

^ In the Law Magazine, vol. ii. pp. 605 — 6^9,. ^vill be found a popular accouDt 
of the history of real property In England. 
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deeds. This, however, is merely suggested as a makeshift ; 
for the only complete and Satisfactory mode of becoming ac- 
quainted with fonnd, is to be actually occupied for a given 
period in the preparation of them ; and a year is the shortest 
period within which a diligent pupil can become practically 
conversant with the various descriptions of legal instruments 
ordinarily enttiisted to a conveyancer. At the expiration of this 
jrear, the student will be duly qualified to decide for himself 
which branch of practice is best adapted to his inclination and 
capacity. Should he resolve on becoming a conveyancer, he 
will stay where he is for another year at least; and we believe 
this to be also the more advisable course should he select the 
equity bar. In the latter case, the next step will be to enter 
the chambers of an equity pleader, and remain there long 
enough to acquire the art of drawing bills, answers &c., which 
being comparatively unincumbered with technicalities, present \ 
no peculiar difficulty to a clear-headed man conversant with 
equitable rights and remedies. The books ordinarily recom- 
mended at the outset are, Barton*s Suit in Equity, Mitford's 
(the late Lord Redesdale) Pleadings in Chancery, Haddock's 
Practice, and Fonblanque on Equity — the first perusal with- 
out reference to the notes. It may be useful to add, that the 
best edition of this work is that by Mr. Laussat, an American ; , 
and that Mr. Justice Story has recently published a Treatise ' 
on Equity well worthy of his name. Sir Edward Sugden's I 
Vendors and Purchasers, as well as several other text-books i 
of first rate excellence, are so sure to attract the student's at*- \ 
tention at the proper sea,son, that we deem it unnecessary to j 
dwell upon them. 

Should the student, after going through a course of con- 
veyancing, make choice of the common law bar, he will read 
the third volume of Blackstone, Stephen on Pleading, Phillips ) 
or Starkie on Evidence, Selwyn's Nisi Prius, and a book 
of Practice — Chitty's Archbold, or Tidd. fie may not re- 
member a hundredth part of what he collects from the two 
last, nor perhaps a twentieth of what he collects at a single 
reading from the rest ; but he will acquire certain general no- 
tions as to pleading, practice, and evidence, the manner of 
raising points and getting up cases, the purport of legal 
phrases^ and the places where more precise infonat^ioa is to 
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be procured. For reasons stated in our last number, we think 
that it might be as well not to enter a special pleader's cham- 
bers before acquiring some elementary knowledge of the 
business, for which Blackstone and Stephen might suffice ;^ 
but unless the student can depend on his own resolution for 
pursuing a course of solitary reading, he had better enter at 
once, and rest satisfied with filling up common counts, copy- 
ing forms, or blindly following precise literal instructions for 
a time. Nor will the time thus expended be lost ; for it is 
utterly impossible to arrive at a knowledge of technicalities by 
reasoning ; and none but those who have actually found them- 
selves in such situations, can conceive what embarrassment 
may be occasioned by being suddenly called on to supply or 
explain a form, however simple, of which you know nothing 
but what is said about it in the books. One of the most dis- 
tinguished judges on the bench is reported to have entered an 
attorney's office soon after leaving the University for the sole 
purpose of witnessing the exact manner of suing out writs, 
filing pleadings &c. &c. and no one can have attended our 
courts of justice long without remarking the immense advan- 
tages one eminently successful leader derives from his know- 
ledge, acquired in early life, of the routine of business in the 
metropolis. Far, therefore, from agreeing with Mr, Warren 
that a pleader with little or no business is to be preferred to a 
pleader with too much, we should advise a friend to select the 
pleader who is most likely to keep him constantly employed ; 
and of the two modes of employment we should say that 
drawing is more profitable to a pupil, at least in his first year, 
than getting up cases for opinions, — any one of which may 
well occupy a tyro a week, since he has first to read up all 
the law upon the points. If, however, he has any fancy for 
this kind of inquiry, let him follow it, provided only his 
digressions into the by-paths be neither too frequent or too 
long. We simply wish it to be understood that a command 
of legal language and a perfect familiarity with forms, are the 
leading objects in a pleader's chambers ; and that the pupil 
must be content to undergo a good deal of drudgery without 

* The best book of precedents founded on the new rules of pleadings is that of 
the late Mr. Joseph Cbittj, jun., of which the second volume (edited by Mr 
Pearson and Mr. Tompson Chitty) has recently appeared. The notes as well as 
the forms will be found highly useful. 
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much perceptible advance. Learning pleading or practice is 
much like learning a language on the Hamiltonian method ; 
during the first ten or twelve lessons you do little more than 
load your memory with words, in entire ignorance of their 
derivation, meaning, or connection; but go on doggedly, 
and in due season the heterogeneous materials begin to coa^ 
lesce, and the disjointed fragments to fit in ; you arrive at 
rules of construction as it were intuitively, and find all doubts 
and anxieties regarding your future progress or ultimate 
object at an end. Much in the same manner, at whatever 
part you begin the study of such a system as English juris- 
prudence, you will encounter much of which no satisfactory 
explanation can be afforded you at the outset; do but pro- 
ceed fearlessly, and like a mist clearing off from a land- 
scape, the obscurity will soon vanish into air. ^^ And albeit the 
reader (says Coke) shall not at any one day (do what he can) 
reach to the meaning of our author, or of our commentaries ; 
yet let him no way discourage himself, but proceed, for on 
some other day, in some other place, that doubt will be 
cleared." This sagacious warning is equally applicable to 
forms ; although the pupil shall not perceive the full amount 
of advantage to be derived from copying so many apparently 
unmeaning documents, let him copy them ; for on some other 
day, in some other place, he will see good reason to congra- 
tulate himself on his diligence. Two years should be spent 
in a pleader's chambers, whether the student intends devoting 
himself to this peculiar branch of practice or not; and if nei- 
ther time nor money be an object, these two years should be 
followed by a year with a barrister in good practice. Our 
reason for this recommendation it may be useful to explain, 
as we rather think that the chief advantage of such a course is 
often forfeited from not being clearly understood and appre- 
ciated by the majority. It consists, or ought to consist, not 
in the opportunity afforded of getting up cases or drawing 
pleadings, of extraordinary difficulty and importance, the be- 
nefit derivable from which bears no proportion to the time and 
labour bestowed upon them, but in the favourable position in 
which the pupil is placed for studying the more recondite 
mysteries of the art of advocacy. 
*< But the great power of a nisi prius advocate consists of tact in 
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the management of a cause. Of this a bystander sees but little ; 
if the art b^ consummate, nothing ; and he is, with dif&cuUy, made 
to comprehend its full value. He hears the cause tried fairly out ; 
observes perhaps witnesses on both sides examined ; and thinking 
the whole merits have been necessarily disclosed, he sees no room 
for peculiar skill, except in the choice of topics to address to the 
jury. But a trial is not a hearing of all the matters capable of dis- 
covery which are relevant to the issue, or which would assist an 
impartial mind in forming a just decision. It is an artificial mode 
of determination, bounded by narrow limits, governed by artificial 
rules, and allowing each party to present to the court as much or 
as little of his own case as he pleases. A leader, then, has often, 
on the instant, to select out of a variety of matters, precisely those 
which will make the best show, and be least exposed to observation 
and answer ; to estimate the probable case which lies hid in his 
adversary's brief, and prepare his own to elude its force ; to decide 
between the advantage of producing a witness and the danger of 
exposing him ; or, if he represents the defendant, to apply evi- 
dence to a case new in many of its aspects, or take the grave re-* 
sponsibility of offering none." — liQndon Magct^me^ p. 334, 

It is now well known that theai^ticle from which we quote 
is the production of one who has himself obtained a highly dis" 
tinguished position as an advocate (Mr. Serjt. Talfourd)^ and 
we believe no one capable of forming an opinion will hesitate 
to admit the general accumcy or admire the vivid precision of 
his remarks. It follows^ from what he says, that little can be 
learnt from attending a trials without some previous knowledge 
of the circumstances $ an ordinaiy observer hears what is 
brought forward^ but knows nothing of what is kept back, and 
often goes away wondering at the blundering incapacity of an 
advocate who refrained from pressing a particular course of 
examination or pushing a particular line of argument, when 
the finest tact had in reality been exercised in stopping short 
at the precise moment of uncertainty. Now a student who 
has bad access to the brief, and has probably watched or 
assisted in the whole concoction of the case, will repair to 
the scene of action with certain preconceived notions of the 
style in which the cause is to be conducted and the course 
which matters are to take ; he enjoys the inestimable advan- 
tage of contrasting these notions with the reality ; he follows 
each step of the conflicting parties with interest, because he 
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can appreciate the object and form] a shrewd guess at the 
result ; and what is left nndone, adds as much to his daily 
increasing store of experience and observation as what is 
donet We can therefore hardly conceive a mor^ improving 
mode of spending the last year of a noviciate than entering 
the chambers of a barrister in large practice ; but for the or- 
dinary purposes of legal educationi a speqial pleader's are to 
be preferred : 

Before quitting the subject of special pleadingi it may be 
as well to put young gentlemen on their guard against an 
error into which Mr. Warren fell on his first arrival with 
forensic aspirations in this metropolis. This object will be 
accompUshed most effectually, by quoting the passage in 
which the mistake in question is commemorated ; 

'' The term ' Special Pleading' to non-professional persons im* 
ports, in the striet sense of the words, an * art and mystery ;* and 
nothing can be more amusing than their efforts to interpret it. AH 
barristers are ^ pleaders,' it is said-^i. e„ they 'pfcflcP Uieir clients' 
causes : but some causes are so ip^cially diBSouU and important, as 
to require the employment of men of a higher stamp and rarer 
quality, and are, consequently^ intrusted only to ' spedai pleaders,' 
Thus, in such a view of the case, the leading special pleaders of 
the present day, are the Attorney and Solicitor General, (Pollock 
and Follett,) Mr. Serjeant Wilde, and Sir John Campbell. A no- 
tion of this kind it was that — literally and truly — ^brought the author 
of this work to London, under the written advice of some fViends, 
with the intention of commencing the study of special pleading in 
the chambers of the celebrated Mr. Brougham^! Didcins enim Ml, 
thought he, petere fontes, quam seeiari rvouloa. On informing a re- 
spectable solicitor to whom the author was the same day intro- 
duced, of the grievous disappointment he had that morning expe- 
rienced in finding that Mr. Srougham did not take pupils, he 
laughed heartily/*— pp. «64, ?§5, 

There are very few men living of whom we could 
credit such an anecdote^ but we firmly believe it of Mr. 
Warren^ since he asserts it in good earnest, though we are 
under the necessity of differing with him as to the popular 
understanding of" special pleading," by which he endeavours 
to give plausibility to the mistake. This term is universally 
applied to argunients of the over-refined, casuistical or hair- 



16 Law Studies. 

splitting genus, and we never heard before that hamsters are 
popularly called pleaders^ or that special is added to indicate 
the quality of the article. 

It is remarkable that there is no recognized mode of study- 
ing criminal law or sessions practice ; it being seemingly un- 
derstood that these branches of knowledge will be attained 
as they are wanted. We will therefore merely say that 
Russell on Crimes and Misdemeanors, Archbold's Criminal 
Pleading, and Talfourd's edition of Dickinson's Practical 
Guide to the Quarter Sessions, form the best introduction to 
them. 

Most writers on legal education have thought proper to 
crowd their pages with what they are pleased to term practi- 
cal suggestions'; Mr. Warren has fourteen distinct sections of 
the sort, as — How to acquire a facility of reference: How to 
acquire a readiness and accuracy in the application of legal 
principles: How to furnish distinctness of thought and recoU 
lection — subjects on which, for the reasons already mentioned, 
it is obviously impossible to lay down rules of general appli- 
cation. Even Common-placing (the title of another section) 
is a practice on which we should hesitate to pronounce with- . 
out reference to the individual, as, though an indispensable 
supplement to bad memories, it might be injurious or abso- 
lutely ruinous to good. Out of the whole fourteen sections, 
therefore, there are only two on which we think it necessary to 
comment : Section 7. How to acquire the art of effectively 
stating, viva voce, facts and arguments ; and Section 10. 
Going down to Court. Section 7. opens thus : — 

<< ' Now I would give a thousand pounds/ said^ with a sigh, a 
very learned and gifted friend to the author, after listening to an 
harangue at a tavern meeting, delivered by a mediocre mob-orator — 
* now I would give a thousand pounds to be able to make such a 
clear and connected extemporary statement of facts as that fellow 
who has just done speaking. What a farce it was for me to think 
of going to the bar !' — The author made no reply, for he was too 
sensible of the justice of the observation. 

"Acquire this habit, good student, if you have it not — anxiously 
cultivate it if you have, — or save the stamps and other expenses of 
a call to the bar — or sell your wig and gown if you have precipi- 
tately purchased them." — p. 435. 
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As mediocre mob-orators are not remarkable for clear and 
connected statements, what Mr. Warren's very learned and 
gifted friend envied was probably the fellow's self-possession 
and readiness ; and the question is how these are to be ac- 
quired. Mr* Warren recommends, in the first instance, 
thinking aloud — stating suddenly the substance of what has 
been engaging the attention — peopling the room with ima- 
ginaiy auditors — imagining the judge severe, the audience 
learned and critical — with other expedients of the sort ; most 
of which, to the best of our recollection, were actually prac- 
tised by the gentleman who, according to the old anecdote, 
discovered at the most critical moment of his debut that 
an assembly differed in many essential points from the cab- 
bages he was accustomed to address. It is, moreover, no 
easy matter to get up the requisite degree of excitement for 
the exercise. A man who has to speak on any given subject 
will collect his matter, an*ange his arguments, think over 
what he intends to say, and perhaps even give expression to 
his thoughts, but few students can or will go through this sort 
of training without a more immediate object than the abstract 
desire of mental discipline presents. In every point of view, 
therefore, as a stimulus to close study and lucid arrangement 
and not merely as a bare exercise in rhetoric, it is advisable 
for the student to accustom himself to engage in actual viv^ voce 
discussion before an audience, and we know no other mode in 
which the opportunity can be secured than by becoming a 
member of a debating-club. A society of this kind may be 
formed for the discussion of legal or general questions, or 
both. To societies formed for the discussion of legal ques- 
tions we are not aware what objection can be urged, it being 
plain to demonstration that they are admirably adapted to 
enlarge and fix that precise description of knowledge, and 
confer or improve those very habits and qualities of mind, 
which it is most necessary a practising barrister should possess. 
An appeal to authority, therefore, may be deemed superfluous 
or fto say nothing of the concurrent recommendation of all 
writers on legal education) we might confidently refer to what 
is stated of Lord Mansfield in a former number of this work, 
namely, that he was a sedulous frequenter of societies for the 
discussion of legal questions where the members prepared 
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their arguments with great care^ and that he afterwards found 
many of his own useful to him not only at the bar but upon 
the bench .^ 

The expediency of attending clubs for the discussion of 
general topics is a more debateable pointy and involves much 
more extensive considerations than a superficial observer 
might suppose. 

There were (and perhaps are) a large class of practitioners 
who acted strictly on the principle that law is a jealous mis- 
tresSy and were wont to quote with manifest tokens of ap- 
proval the well-known boast of a defunct believer in their 
creed^ that, from the hour he had left school, he had never 
opened any book but a law book, — a truth which no one who 
had once heard him address a jury, or been half an hour in 
his company, would dispute; Yet he and they were wise in 
their generation, and had formed a proper estimate of them- 
selves ; for the absence of a taste for cultivation is an almost 
unerring index of the absence of the capacity, and minds of 
the limited or inferior order are often only equal to one subject 
at a time. But when these gentlemen proceed to elevate their 
practice into a rule of universal application, it becomes a duty 
to suggest, that he who knows but one subject and cultivates 
but one faculty, will never know that subject thoroughly nor 
bring that faculty to the highest degree of excellence, and 
that life has higher objects than the earning of a compe- 
tent income by the entire sacrifice of feeling and taste. 
** Such a man (we say with Chief Justice Bushe) depreciates 
the genius which he does not possess, and overrates the 
handicraft he is equal to ; he would sheer a splendid^ pro- 
fession of its beams, and cut it down to trade." It is 
surely no culpable weakness to aim at some slight degree of 
personal consideration in society, to aspire at distinction in the 
more ambitious walks of advocacy, or to have vague glimpses 
of the possibility of a seat in parliament ; in other words, to 
play for the higher prizes, and use the proper means for at- 
taining them. Will the lawyer who reads nothing but law 
books be qualified for this description of rivalry ? will he even 
keep pace with the advancing intelligence of jurymen, or the 
improved dialectics of the courts? We rather think not. To 

^ 4 I^w Magazine; 325. — Mr. Batler is the original authority for the anecdote. 
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shine in the profession of the law in its present and altered 
state, a man must certainly make it his main object and 
interest on which all other objects and interests are to hinge^ 
but he must take a wider range, and cultivate himself on more 
extended principles than of old ; it is no longer enough to be 
able to throw a huddled heap of facts before a jury, or a con- 
fused mass of technical points and ill-digested authorities be- 
fore a judge; they look for the clear arrangement, the just 
distinction, the refined analysis, the happy illustration, the 
sound common-sense logic, and the polished language of so- 
ciety ; nor will it be found easy to rise much above the level 
of a bail court reputation without a respectable stock of general 
topics, and no inconsiderable degree of readiness and dexterity 
in applying them. 

*^ In one sense, (says Hazlitt) art is long and life is short. In ano- 
ther sense, this aphorism is not true. The best of us are idle half 
our time. It is wonderful how much is done in a short space, pro- 
vided we set about it properly, and give our minds wholly to it. 
Let any one devote himself to any art or science ever so strenuously, 
and he will still have leisure to make considerable progress in half 
a dozen other acquirements. Leonardo da Vinci was a mathema- 
tician, a musician, a poet, and an anatomist, besides being one of 
the greatest painters of his age. The Prince of Painters was a 
courtier, a lover, and fond of dress and company. Michael Angelo 
was a prodigy of versatility of talent — a writer of sonnets (which 
Wordsworth has thought worth translating) and the friend of Dante. 
Salvator was a lutenist and a satirist. Titian was an elegant let- 
ter-writer, and a finished gentleman. Sir Joshua Reynold's Dis- 
courses are more polished and classical even than any of his 
pictures. Let a man do all he can in any one branch of study^ he 
must either exhaust himself and doze over it, or vary his pursuit, or else 
lie idle. All our real labour lies in a nut-shell. The mind makes, 
at some period or other, one Herculean effort, and the rest is me- 
chanical. We have to climb a steep and narrow precipice at first, 
but after that the way is broad and easy, where we may drive several 
accomplishments abreast. Men should have one principal pursuit, 
which may be both agreeably and advantageously diversified with 
other lighter ones, as the subordinate parts of a picture may be 
managed so as to give effect to the centre group." — The Plain 
Speaker f vol. i. pp. 140 — 142. 

The whole of this is strictly applicable to our argument. 

c2 
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There must be a period in every student's life when, with a 
desperate resolution to do or die, he struggles up the opposing 
eminence,. and breaks through the chaos of confounding tech- 
nicalities into light — 

** O'er bog, o'er steep, through strait, rough, dense, or rare, 
With head, hands, wings, or feet pursues his way, 
And swims, or sinks, or wades, or creeps, or flies" — 

but, dating from that period, the study is like gazing from an 
eminence, or travelling down hill; and lawyers are exposed no 
less than painters or writers to the necessity of dozing over their 
pursuits or varying them. This is less remarked because the 
spare energies of the highest class of advocates are generally 
monopolized by politics, yet Murray, Dunning, Wedderburne, 
Erskine^ &c. &c. associated with wits and cultivated letters to 
the last; and, to come to cotemporaries, Lord Tenterden 
amused himself with writing Latin verses, Lord Abinger lends 
the aid of his graceful style and cultivated taste to Lady 
Blessington's Book of Beauty, and Mr. Baron Bayley edited 
a prayer-book. The late Mr. Charles Butler, himself an emi- 
nent instance of versatility, tells us that Feame was pro- 
foundly versed in medicine, chemistry and mathematics — had 
obtained a patent for dying scarlet, and solicited one for a pre- 
paration of porcelain ; had composed a treatise on the Greek 
accent, and another on the retreat of the ten thousand. 

Mark, then, the fallacy of the ordinary mode of reasoning. 
The man who wastes half his mornings in gossipping about 
the courts, and whiles away his evenings in doing nothing, 
shall pass uncensured, or be even applauded for his indus- 
try ; but the man who reads or writes law several hours a 
day, and then gives his labours a turn calculated to attract 
attention, shall be unhesitatingly condemned for neglecting 
his profession ; though, without reference to the bracing in- 
fluence of sustained application on the mind as contrasted 
with the enervating effects of idleness, the vigour of the off- 
shoot is obviously the best evidence of* the fecundity of the 
stem, and the same thirst for distinction and love of employ- 
ment, which have earned him a name in literature or science, 
can hardly fail to concentrate his best energies in so spirit- 



Law Studies, 21 

stirring a profession as the law, the moment a fair opening 
presents itself. Far from thinking that Mr. Warren, for ex- 
ample, neglected the study of his profession to compose his 
'* Diary of a Physician," we have not the slightest doubt (and 
his writings with all their faults bear testimony to the fact) 
that he has read three times as much law as nine out of ten 
of his own standing at the bar. Assmning, then, that a law 
student is fully justified in varying his pursuits with literature 
and paying some attention to the leading questions of morals 
and politics, we know no better mode of mastering and learn- 
ing how to handle them, than taking part in the proceedings 
of a society where they are systematically discussed \ for mere 
reading is often little better than a kind of laborious idleness^ 
and no one can say with confidence whether he has distinct 
notions on any given .question or not, till he has expressed 
them in some shape or other and duly weighed such objec- 
tions as may be made. Nor can it be well necessary to prove 
that the art of thinking in one's study is very diflferent from 
the art of thinking on one's legs (almost as necessary in the 
examination of a witness as in a speech), and that there are 
certain mechanical tricks or expedients in speaking, as well 
in the construction of sentences as in the management of 
voice, which can only be acquired by practice. The popular 
objections to debating societies are stated by the late Mr. 
Richard Sharp (an acute observer but superficial thinker) in 
a Letter to a Law Student, published amongst his '^ Letters 
and Essays:" — 

''Debate, real debate, is the characteristic eloquence of the 
house ; and be assured that the India-house, a vestry, a committee, 
and other meetings of business, are far better preparatory schools 
for parliament than debating societies are. In these latter, self- 
possession and fluency may be learnt ; but vicious habits of declama<* 
tion, and of hunting for applause, are too often formed. I remember 
being told that in the first meeting of a society at a public school, 
two or three evenings were consumed in debating whether the floor- 
cloth should be covered with a sail-cloth or a carpet ; and I have 
do doubt that better practice was gained in these important discus- 
sions than in those that soon followed on liberty, slavery, passive 
obedience, and tyrannicide. It has been truly said, that nothing is 
so unlike a battle as a review.*' 

If Mr. Sharp had followed up his concluding illustratioui 
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he would have seen at once the fallacy of his argument. 
Nothing may be more unlike a battle than a review, but the 
Guards would scarcely have formed squares with equal cool- 
ness and precision at Waterloo had they never practised the 
evolution in Hyde Park. Engaging in actual war or actual 
business is undoubtedly a most effective mode of learning 
how to wage war or transact business, nor would it be 
difficult to cite examples of first-rate generals and orators 
formed on such a plan. Peter the Gb«at led army after army 
to be routed by Charles the Twelfth, and bought each step of 
his military experience by a defeat. Fox made a point of 
speaking every night without fail during the two first sessions 
he was in parliament, and ended by making himself the most 
accomplished debater in the House. If a general could calcu- 
late on being regularly supplied with fresh food for powder 
like the Czar, or an orator depend on the passive endurance 
of a legislative assembly like Fox, and neither was over- 
sensitive as to the incidental occurrence of danger or disgrace, 
we see no particular objection to their adopting these great 
men as their prototypes. But ordinary men must be contait 
to dispense with such advantages, and we fear that even the 
India House, a vestry, or a committee, would not duly appre- 
ciate the compliment of being made the subject of an expe- 
riment, could we take it upon ourselves to advise a student 
to buy India stock, force himself into parochial notoriety, 
or become the director of a bubble bank, with an exclusive 
view to rhetoric. When the best thing is not to be had, we 
must put up with the next best ; and we have no hesitation in 
saying that, if self-possession and fluency could only be ob- 
tained at the risk mentioned by Mr. Sharp, the risk must 
notwithstanding be run, for fear of being subsequently exposed 
to a greater one. In the present state of business and the 
bar, few can calculate on a succession of chances, and two or 
three failures would irreparably destroy the prospects of the 
majority. But it is not true that " habits of declamation and 
of hunting for applause", (if the writer means applause won by 
vicious means) are "too often formed" at the societies we 
have more peculiarly in view, i.e. societies formed of young 
men from twenty to thirty, intended for parliament or the bar, 
perhaps the most difficult audience it were well possible to 
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select. The attendance is too limited for the excitement of 
a popular assembly to be produced, and the taste of the mem- 
bers too cultivated and their knowledge too accurate for 
glitter to pass current for reality. Accordingly, the style 
at present (or very recently) in fashion at the most cele- 
brated was even too dry ; and we could name more than one 
member of parliament who is gaining fame and fortune by 
eloquence which had been voted too showy or highly sea- 
soned at a club. In truth, considering how juries and large 
popular assemblies are composed, it may be as well not to 
contract a habit (however enviable the power) of speaking 
on all occasions so very plainly and briefly to the point, for 
it is often necessary to digress or amplify, and we cannot 
always calculate on that thorough familiarity with the sub- 
ject which takes in a complicated question at a hint, or that 
intuitive quickness of perception which bolts the result of 
a long train of reasoning in a syllogism. One thing at least 
is certain, no man of sense and information was ever hurt by 
fluency, though many a superficial pretender may have been 
made by it; the first is thereby enabled to produce himself in 
his true character, while the second passes for something 
better than he is, — so that, though society may occasionally 
suffer from the acquirement, it can rarely militate against the 
individual's success. 

Mr. Sharp's anecdote touching the carpet v. floorcloth de* 
bate, might be paralleled from the annals of the American 
Congress, where four days were once occupied in debating 
where a picture was to be hung. It must be admitted, how- 
ever, that such institutions are not to be encoumged in the 
early stages of education; certainly not at schools, and it may 
be made a question whether they are not calculated to do 
as much harm as good at the Universities, by inducing many 
not intended for public life, to neglect the studies of the 
place for the immediate gratification of their vanity. Yet a 
general knowledge of the leading events of history and an 
acquaintance with most of the grand controversial questions 
in politics, political economy and criticism, form no bad sup- 
plement to mathematical or classical acquirements ; and it is 
an undoubted fact, that most of the young men of the present 
day who have attracted the attention of their cotemporaries, 
laid the foundation of their celebrity and gave the first indica-^ 
tion of talent at debating-clubs. 
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" The Belles Lettres never can be studied academically — 
it is impossible : the muse^ the most elegant of inspirations — 
like love^ the most generous of passions^ 

" At sight of college ties^ 
Spreads its light wings and in a moment flies." 

Imagine the thing and the consequence of it. What would 
you think of private tuition for public speaking — quarterly 
examinations in epic — protections in pathos — chamber pasto- 
rals — premiums in elegy — certificates in epigram— and even- 
ing lectures on the sublime?" — No, gentlemen, it would never 
succeed." — Speech of Mr, (since C J.) Btishe in the Histo- 
rical Society of T, C. D. 

Mr. Hoffman's opinions on this subject agree with our own ; 
but he proposes an improvement in the shape of what he terms 
a Moot Court, namely, a society in which supposed cases are 
to be argued, and the regular proceedings of the various courts 
of justice to be imitated by turns. On the general utility of 
such societies he remarks : 

" The man of books must sooner or later emerge into the world ; 
must find even his most cherished theories controverted ; contend 
often and long in support of opinions he had looked on as almost 
self-evident ; demonstrate many errors whose very manifestness 
renders demonstration irksome and difficult : and encounter many 
false views of life, no less than of science, which his own sincere 
love of truth prevented ever occurring to his mind. There are few 
retired students, who, on coming into society, and the active pur- 
suits of life, have not experienced something of this — if there he 
even a partial remedy for this, it should be sought and improved. 
Debating societies, while they accustom him to opposition, may in- 
struct him, at the same time, in the arts and means of countervailing 
it : they may teach much of that rapid recollection, that quickness 
of penetration, that felicity of illustration, and above all, that facility 
in arranging and methodizing a various subject, so useful in the 
ordinary intercourse of life, and so essential in the sudden and ex- 
temporaneous contests of the bar. Men who in solitude think cor- 
rectly, and reason clearly, are sometimes in public masters neither 
of their thoughts nor their words." — pp. 807, 808. 

<' It is recorded of that most estimable lawyer. Sir Samuel 

Romilly, that although his extreme diffidence had been considerably 

lessened by his associating with his young friends in their debates, 

yet that when he" came to the bar, his apprehensions were almost 

sinful and overwhelming. It is highly probable that had not the 
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keen edge of his constitutional diffidence been removed by his occa- 
sional discussions before a debating society, the world might have 
been deprived of one of the most splendid geniuses, and the bar of 
its brightest ornament. Had the young lawyer yielded to his 
embarrassment, such were his sensibilities, that total failure must 
have ensued, and he might have shrunk into retirement, from which 
nothing could have urged him." — p. 809. 

Attendance in court is a topic which may be briefly dis- 
posed of. The accommodation at Westminster is 30 bad, and 
hearing so difficult for all who are not placed within four or 
five yards of the speaker, that we should hardly recommend 
the student to go down (except for a purpose before-mentioned) 
oftener than is absolutely necessary to prevent his being taken 
by surprise, should he chance to be employed immediately on 
assuming the gown. On being called to the bar', he must attend 
regularly till he has become acquainted (so far as this can be 
done by a mere looker-on) with every kind of proceeding, and 
feels quite at home in the forensic atmosphere. After this 
period, if he is not fortunate enough to obtain business, it will 
suffice to attend occasionally, (as two or three days a week 
during term time) ; for it would be difficult to name a mode 
of spending time more fitted for weakening the power of 
application, or more seriously injurious to the intellect, than 
that adopted by the majority of the unoccupied frequenters 
of the robing-room. As for learning law, more may be 
learnt in a single hour's study of the reports, than during 
a whole morning's attendance in Court, even assuming that 
the individual could or did listen. It will also be remembered 
that, whenever a junior barrister has anything to do, he has 
generally to wait four or five days in hourly expectation of its 
coming on ; and that, on the circuit, regular attendance is 
inevitable. Mr. Warren has conceived a much more exalted 
notion of the prospect presented by the Courts : 

** His object in going thither will be, of course, to watch the ulti-^ 
mate working of the principles and practice which he is learning in 
chambers, so that he may see the practical commencement, prose- 
cution, and termination of an action, and be thus the better able to 
apprehend the real scope and tendency of chamber practice. It is 
a kind of loom ; at one part of the machine^ the student sees the 
raw material disposed for the operation of weaving, apparently all 
ditorder and complexity f but making its appearance at the other, 
woven into uniform and beautiful texture'* — ^pp. 453, 454. 



26 Law Studies. 

Again : — 

" He will there see the solid superstructures of reasoning — the 
graceful Corinthian capitals of rhetoric — built upon the foundation 
he has been so long and anxiously learning how to lay." — ^p. 4&5. 

Those must have been curious pleadings^ which, though ap- 
parently all disorder and perplexity in chambers, were woven 
into uniform and beautiful texture by the argument; and when 
Mr. Warren saw the graceful Corinthian capital of rhetoric 
built upon the foundation of practice, we presume the Bail 
Court was the scene. Nothing, to the uninitiated, can well 
appear more broken and elliptical than the majority of forensic 
discussions. 

We are tempted to conclude with some striking passages 
from the article in the London Magazine already quoted. 
The high reputation of the writer entitles it to this mark of 
respect, and it will have for most readers the full merit of 
novelty. 

Erskine once declared in parliament " that success often de- 
pended more upon accident and certain physical advantages, 
than upon the most brilliant talent and the most profound 
erudition." The article we are about to quote may be regarded 
in some sort as a dissertation on this text ; at least its main 
object appears to be the reconciling of disappointed aspirants 
to their destiny by humouring a belief that their merits rather 
than their demerits might have been fatal to them : 

'< The day arrives, when the candidate for forensic opportunities 
and honours must assume the gown amidst the congratulations of 
his friends, and attempt to realize their wishes. The hour is, no 
doubt, happy, in spite of some intruding thoughts ; its festivities 
are not less joyous, because they wear a colouring of solemnity ; it 
is one more season of hope snatched from fate, inviting the mind to 
bright remembrance, and rich in the honest assurances of affection 
and sympathy. It passes, however, as rapidly as its predecessors, 
and the morrow sees the youth at Westminster, pressing a wig upon 
aching temples, and taking a fearful survey of the awful bench where 
the judges sit, and the more awful benches crowded with competitors 
who have set out with as good hopes^ who have been encouraged 
by as enthusiastic friends, and -who have as valid claims to success 
as he. Now then, having allowed him to enjoy the foretastes of 
prosperity, let us investigate what are the probabilities that he wiH 
realize them. Are they, in any degree, proportioned to his intel- 
lectual powers and accomplishments ? Is the possesnon of some 
share of the highest faculties of the mind, which has^ given him con- 
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fidence, really in his favour? These questions we will try to solve. 
We may, perhaps, explain to the misjudging friends of some pro- 
mising aspirant, who has not attained the eminence they expected, 
why their prophecies have been unfulfilled. They think that, with 
such powers as they know him to possess, there must be some fault 
which they did not perceive ; some want of industry, or persever- 
ance ; but there was probably none ; and they may rather seek for 
the cause of failure in the delicacy of feeling which won their sym- 
pathy, or in the genius which they were accustomed to admire. 

*^ Men who take a cursory view of the profession are liable to 
forget how peculiarly it is situated in relation to those who distri- 
bute its business. These are not the people at large j not even the 
factitious assemblage called the public; not scholars, nor readers, 
nor thinkers, nor admiring audiences, nor sages of^ the law, but 
simply attomies. In this class of men are, of course, comprised 
infinite varieties of knowledge and of worth ; many men of sound 
learning and honourable character ; many who are tolerably honest 
and decorously dull ; some who are acute and knavish ; and more 
who are knavish without being acute. Respectable as is the sta- 
tion o£ attornies, they are, as a body, greatly inferior to the bar in 
education and endowments ; and yet on their opinion, without ap- 
peal, the fate of the members of the profession depends. It can 
scarcely be matter of surprise that they do not always perceive, as 
by intuition, the accurate thinking, the delicate satire, the playful 
faney, or the lucid eloquence, which have charmed a domestic circle^ 
and obtained the applause of a college^ even if these were exactly 
the qualities adapted to their purposes. They will never, indeed, 
continue to retain men who are obviously unequal to their duty ; 
but they have a large portion of business to scatter, which numbers 
greatly differing in real power can do equally well; and some 
junior business, which hardly requires any talent at all. In some 
cases, therefore, they are virtually not only judges but patrons, 
who, by employing young men early, give them not merely fees, 
but courage, practice, and the means of becoming known to others. 
From this extraordinary position arises the necessity of the strictest 
etiquette in form, and the nicest honour in conduct, which strangers 
are apt to ridicule, but which alone can prevent the bar from being 
prostrated at the feet of an inferior class. But for that barrier of 
rule and personal behaviour, solicitors would be enabled to assume 
the language and manner of dictators ; and no barrister could retain 
at once prosperity and self-respect, except the few, whose reputa- 
tions for peculiar skill are so well established, as to render it indis- 
pensable to obtain their services. It is no small proof of the spirit 
and intelligence of the profession as a body, that these qualities are 
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able to preserve them in a station of visible superiority to those on 
whom they virtually depend. They frequent the places of busi- 
ness ; they follow the judges from town to town, and appear ready 
to undertake any side of any cause ; they sit to be looked at, and 
chosen day after day, and year after year ; and yet, by force of 
professional honour and gentlemanly accomplishments, and by 
these alone, they continue to be respected by the men who are 
to decide their destiny. But no rule of etiquette, however strict, 
and no feelings of delicacy however nice and generous, can pre- 
vent a man, who has connexions among attornies, from possessing 
a great advantage over his equals who have none. It is natural 
' that his friends should think highly of him, and desire to assist 
him, and it would be absurd to expect that he should disap- 
point them by refusing their briefs, when conscious of ability to do 
them justice. Hence a youth, bom and educated in the middle 
ranks of life, who is able to struggle to the bar, has often afar better 
chance of speedy success than a gentleman of rank and family. 
This consideration may lessen the wonder, so often expressed, at 
the number of men who have risen to eminence in the law from 
comparatively humble stations. Without industry and talent, they 
could have done little ; but, perhaps, with both these they migbt 
have done less, if their early fame had not been nurtured by those 
to whom their success was a favourite object, and whose zeal af- 
forded them at once opportunity and stimulus which to more 
elevated adventurers are wanting." — London Magazine for March, 
1825, pp. 324—326. 

So far we quite c^ree ; in what follows we shall find two or 
three occasions for dissent. 

<< Let us now examine the kind of talent by which success at the 
bar will most probably be obtained, as from want of attention to 
this point much disappointment frequently springs. 

" The chief duties of a junior are to examine witnesses; to raise 
legal objections ; and, in smaller cases, to address juries. We will 
show in each of these instances how much a man of accurate per- 
ceptions and fastidious tastes must overcome before he can hope for 
prosperity. 

" The examination of witnesses, in chiefs generally requires little 
more than a clear voice, a tolerable degree of self-possession, a 
superficial knowledge of the law of evidence, and an acquaintance 
with the matter to which the witnesses are expected to speak. 
There are critical cases, it is true, in which it is one of the most 
important duties which an advocate can perform, and requires all 
the dexterity and address of which he is master. But the more 
popular work, and that which most dazzles by-standers, is croBs^ 
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examination^ to which some men attribute the talismanic property of 
bringing falsehood out of truths In most cases, before an mteliigent 
jury^ it is mere show. When it is not founded on materials of contradic- 
tion, or directed to obtain some information which the witness will pro- 
bablt/give, U proceeds on the assumption that the party interrogated has 
sworn an untruth, which he may be induced to vary. But, in the great 
majority of cases, the contrary is the fact, and therefore the usual conse- 
quence of speculative cross-examining is the production of a more minute 
and distinct story than was originally told* Still a jury may be puz- 
zled ; an effect may be produced ; and as, in cases of felony, an 
advocate is not permitted to make a speech^, he must either cross- 
examine or do nothing. Here then, taste, feelings and judgment, 
are sometimes no trifling hindrances. A man who has a vivid per- 
ception of the true relations of things cannot, without difficulty, 
force himself to occupy the attention of the court for an hour with 
questions which he feels have no bearing on the matter substan- 
tially in issue. Even when he might confound the transaction, the 
clearness of his own head will scarcely permit him to do the busi- 
ness well. He finds it hard to apply his mind to the elaborate 
scrutiny of a labourer's dinner or dress, the soundness of his sleep, 
or the slowness of his cottage time-piece j and he hesitates to place 
himself exactly on a level with the witness who comes to detail 
them. His discretion may sometimes restrain him from imitating 
the popular cross-examiners of the day, but his incapacity will 
prevent him still oftener, until, like them, he has become tho- 
roughly habituated to the intellectual atmosphere of the court in 
which he practises. 

<* In starting and arguing points of law, a deep knowledge of 
law, and faculty of clear and cogent reasoning, might seem qualities 
of the highest value. At nisi prius, before a judge, they are so, or 
rather would be if the modern course of transacting business lefl a 
junior any opportunity to use them^ But they are very far from 
producing unmingled advantage before inferior tribunals. As the 
bench is not oflen filled with magistrates profoundly learned, futile 
objections are almost as likely to succeed as good ones, and some- 
times more so, because those to whom they are addressed have a 
vague notion of law as something full of mere arbitrary quiddities, 
and therefore likely to be found in direct opposition to common 
sense. Now, a man who is himself ignorant of a science is ob- 
viously better fitted to hit the fancies of the respectable gentlemen 
who entertain such a notion, than one who thoroughly understands 
its rules. The first will raise objections where the last would be 
silent ; or will defend them with the warmth of honest conviction, 

^ It is hardly necessary to say that a late act has made a change in this particular. 
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where the lawyer would introduce them with hesitation and abandon 
them without a struggle. When a man has nothing really to say he 
is assisted greatly by confusion of language, and a total want of arrange- 
tnent and grammar. Mere stupidity, accompanied by a certain degree 
of fluency 9 is no inconsiderable power. It enables its possessor to pro- 
tract the contest long after he is beaten, because he neither understands 
his own case, nor the arguments by which he has been answered* It is 
a weapon of defence, behind which he obtains protection, not only from 
his adversaries, but from the judge. If the learned person who presides, 
wearied out with endless irrelevances, should attempt to stop him, he will 
insist on his privilege to be dull, and obtain the admiration of the audience 
by his firmness in supporting the rights of the bar. In these points, a 
sensitive and acute advocate has no chance of rivalling him in the 
estimation of the by*standers. A young man may, indeed, display 
correctness of thought, depth of research, and elegant perspicuity 
in an argument on a special case, in the Court of King's Bench ; 
but few will hear and fewer listen to him ; and he will see the pro- 
ceedings of the day shortly characterised in the newspapers of the 
morrow < as totally destitute of public interest,' while the opposite 
column will be filled with an elaborate report of a case of assault at 
Clerkenwell, or a picturesque account of a squabble between a 
pawnbroker and an alderman ! 

<< To address a jury, even in cases of minor importance, seems 
at first to require talents and acquirements of a superior kind. It 
really requires a certain degree of nerve, a readiness of utterance, 
and a sufficient acquaintance with the ordinary line of Illustration 
used and approved on similar occasions. A power of stating facts, 
indeed, distinctly and concisely is often important to the real issue 
of the cause ; but it is not one which the audience are likely to ap- 
preciate. The man who would please them best should omit all 
the facts of his case, and luxuriate in the common-places which he 
can connect with it, unless he is able to embellish his statement, 
and invest the circumstances he relates with adventitious import- 
ance and dignity. An advocate of accurate perceptions^ accustomed 
to rate things according to their true value, will find great difficulty 
in doing either. Most of the. subject-matter of flourish, which is 
quite as real to the superficial orator as any thing in the world, is 
thrown far back from his habitual thoughts, and hardly retains a 
place among the lumber of his memory. Grant him time for pre- 
paration, and a disposition to do violence to his own tastes, in order 
to acquire popularity, and he may approach a genuine artist in the 
factitious ; but, after all, he will run great risk of being detected as 
a pretender. A single touch of real feeling, a single piece of con- 
cise logical reasoning will ruin the effect of the whole, and disturb 
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tlie well-attuned minds of an enlightened jury. Even the topics 
which must be dilated on are often such as would not weigh a fea« 
ther with an intelligent man out of court, and still oftener give occa* 
sion to watery amplifications of ideas, which may be fairly and fully 
expressed in a few words. It is obvious, therefore, that the more 
an advocate's mind is furnished with topics rather than with opi- 
nions or thoughts, the more easy will he find the task of addressing 
a jury. J sense of truth is ever in his way. It breaks the fine, 
flimsy, gossamer tissue of his eloquence, which, but for this sturdy 
obstacle, might hang suspended on slender props to glitter in the 
view of fascinated juries. If he has been accustomed to recognise 
a proportion between words and things, he will, with diiBculty, 
screw himself up to describe a petty affray in the style of Gibbon, 
though to his client the battle of Holywell-lane may seem more 
important than the fall of tl^e Roman Empire. If he would en- 
rapture the audience when entrusted to open a criminal case of im- 
portance, he should begin with the first murder; pass a well- 
rounded eulogy on the social system ; quote Blackstone, and the 
precepts of Noah ; and dilate on crime, conscience, and the trial by 
jury ; before he begins to state the particular facts which he expects 
to prove. He disdains to do this — or the favourite topics never 
occur to his mind even to be rejected ; and, instead of winning the 
admiration of a county, he only obtains a conviction ! In addition 
to an inward repugnance to solemn fooling, men of sterling sense 
have also to overcome the dread of the criticism of others whose 
opinion they value, before they can descend to the blandishments of 
popular eloquence. It is seldom, therefore, that a young barrister 
can employ the most efficacious mode of delighting his audience, 
unless he is nearly on a par with them, and thinks, in honest stu- 
pidity, that he is pouring forth pathos and wisdom. There is, in- 
deed, an excessive proneness to adopt the tone of the moment, an 
easiness of temperament, which sometimes may enable him to make 
a display in a trifling matter without conscious degradation ; but 
he is ashamed of his own success when he grows cool, and was re- 
duced by excessive sympathy to the level of his hearers only for 
the hour. Let no one, therefore, hastily conclude that the failure 
of a youth, to whom early opportunities are given, is a proof of 
essential inferiority to successful rivals. It may be, indeed, that he 
is below his business ; for want of words does not necessarily imply 
plenitude of ideas, nor is abstinence from lofi;y prosings and stale 
jests conclusive evidence of wit and knowledge ; but he is more 
probably superior to his vocation — too clear, in his own perceptions 
to perplex others ; too much accustomed to think, to make a show 
without thought ; and too deeply impressed with admiration of the 
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venerable and the affecting readily to apply their attributes to the 
miserable facts he is retained to embellish/' — London Magazine, pp. 
527—330. 

It will be admitted on all hands that these are very 
striking passages, powerfully conceived and graphically ex- 
pressed. Yet we are inclined to consider want of professional 
connection as the only cause of failure which lies fairly and 
completely beyond the candidate's control. It is really (we 
repeat) more than can reasonably be expected of the most 
enlightened and discriminating attorney, that he should pick 
out an untried junior amongst a hundred on circuit or a thou- 
sand in town, without some more pressing and personal motive 
for the selection than a reputation for ability ; and the inevi- 
table consequence is, that men of undoubted merit are con- 
stantly condemned to witness the success of less deserving 
competitors, whilst they themselves are pining in disappoint- 
ment with the melancholy consciousness that their talents are 
daily deteriorating from disuse. It is also true that, when this 
first difficulty is partially surmounted, a man may be prevented 
by taste, feeling, or principle from making the best of his op- 
portunities; and that a bold, blustering fellow, will sometimes 
clear the shallows sooner than a man of cultivated mind and 
manners, tremblingly alive to considerations of fitness and pro- 
priety. Still, if a barrister once gets business enough to give 
him a fair trial^ and then fails, the chances are a hundred to 
one that he fails, not from the extent of his capacity but from 
some weakness in his character, not from the correctness of his 
taste but its fastidiousness, not from the refinement of his feel- 
ings or the elevation of his views, but from the want of strong 
good sense and a vigorous masculine understanding to qualify 
him for the ordinary topics of business and the ordinary con- 
cerns of life. *' The true strong and sound mind,'' says John- 
son, '' is the mind that can embrace equally great things and 
small. Now I am told the King jof Prussia will say to a ser- 
vant, bring me a bottle of such a wine, which came in such a 
year, it lies in such a corner of the cellars. I would have a 
man great in great things, and elegant in little things." We 
would have a man simply equal to his work— |?ar negotiis neque 
supra — and though we may allow that success in the early 

' A case or two a term it not enough for this purpose, for legal practice is like phea- 
sant shooting — the first thiee or four birds at the beginning of each season flurry yoo. 
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stages of the bar does not imply the possession of any of 
the highest qualities, still less does it imply the want of them. 
We therefore find it impossible to agree with Serjt. Talfourd, 
(nor can he himself intend such expressions to be taken liter- 
ally,) that a single touch of real feeling, a single piece of 
concise logical^ reasoning, will ruin the effect of the whole, 
or that a sense of truth is ever in the way ; and to the ob- 
jection, that an intelligent man will with difficulty screw him- 
self up to describe a petty affray in the style of Gibbon, it 
may be replied that there is no earthly reason why he should. 
Let him only pay due attention to the facts, select the topics 
best adapted for plain but sound understandings, and trust to 
the excitement of the moment for the tone — and he will soon 
drive a mere flashy declaimer, with his got-up oration about 
crime, conscience and the precepts of Noah, from the field. 
He may fill less space in the county newspaper, but he will be 
compensated in briefs ; for if iattorneys are not always led instinc- 
tively to sterling merit, they are certainly not blinded by noto- 
riety. Of the gentlemen who within our recollection have come 
out in what, for want of a better term, is called the Irish line, 
we should be puzzled to name two who have derived any 
solid advantage from their displays. One quality, however, is 
indispensable, the power of throwing yourself heart and soul 
into your cause ; and perhaps the only sure mode of deciding 
whether any given individual will succeed at the bar, is to 
ascertain whether he is endowed with this capacity. He may 
show a disrelish for the study, or trifle with his profession at 
the outset, but if he is of an eager, anxious, excitable tem- 
perament, and has proved that he can apply in good earnest 
when he chooses, it is always on the cards that he will get on. 
Mr. Serjt. Talfourd thus observes upon this quality : 

<< An advocate should not only throw his mind into the cause, 
but his heart also. It is not enough that the ingenuity is engaged 
to elicit strength, or conceal weakness, unless the sympathies are 
fairly enlisted on the same side. To men of lofly habits of think- 
ing, or of cold constitution, this is impossible, unless the case is of 
intrinsic magnitude, or the client has been wise enough to supply an 
artificial stimulus in the indorsement on the brief. Such men, there- 
fore, are only excellent in peculiar cases, where their sluggish natures 
are quickened, and their pride gratified or disarmed by a high issue 

VOL* XXI. NO. XLIII. D 
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or splendid fee. Persons, on the other hand, who are prevented from 
saying ' no/ not by cowardice, but by sympathy : whose hearts 
open to all who happen to be their companions ; whose prejudices 
vanish with a cordial grasp of the hand, or melt before a word of 
judicious flattery ; who have a spare fund of warmth and kindness 
to bestow on whoever seeks it ; and who, energetic in action^ are 
wavering in opinion, and infirm of purpose — will be delightful 
advocates, if they happen also to possess industry and nerve. The 
statement in their brief is enough to convert them into partisans, 
ready to triumph in the cause if it is good, and to cliiig to it if it 
is hopeless as to a friend in misfortune. By this instinct of sociality, 
they are enabled not only to throw life into its details, and energy 
into its struggles, but to create for themselves a personal interest 
with the jury, which they turn to the advantage of their clients. It 
has oflen been alleged that the practice of the law prepares men to 
abandon their principles in the hour of temptation ; but it will 
oflen appear, on an attentive survey of their character, that the 
extent of their practice was the effect rather than the cause of their 
inconstancy. They are not unstable because they were successful 
barristers, but became successful barristers by virtue of the very 
qualities which render them unstable." — London Mag* p. 333, 334. 

In our opinion the quality in question is no proof whatever 
of inconstancy or instability ; on the contrary^ it may both co- 
exist and harmonize with the same decision of character^ the 
same elevation of principle, the same energy of purpose and 
doggedness of will, which made Nelson a hero and Howard 
a philanthropist. We all know how Nelson, in the early part 
of his career, fretted himself to death's door about objects 
utterly disproportioned to the anxiety he wasted on them ; 
and how Howard excited the sincere pity of his friends by 
his enthusiasism. But there is no necessity for going back to 
their biography, as a fresh living instance of the peculiarity 
has been afforded within the year. 

" I know you so well (writes Lord Brougham to Mr. Clarkson) 
and are so fully acquainted with your active and anxious temper, 
that I am quite certain you would have written as much, and a 
very great deal more, about anything which was going on respect- 
ing any other person, friend, or even stranger, nay, 1 might add, 
about any dumb animal or any other thing in which you happened 
to take an interest for the moment. You, like most other men who 
have rendered great service to their species, can never feel interested 
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in any thing by halves ; and you, like them, do not always appor* 
tion the zeal of your exertions to the importance of your object. I 
am sure I have seen you write twenty letters about getting soroe* 
thin|^ done at a particular time, which you thought should be done, 
when upon the least reflection you mutt certainly have seen that 
it did not signify many straws whether or not it was done at all. 
and not a single straw whether it was done one day or another. I 
hope you won't be angry at ray mentioning this little peculiarity, 
when I acknowledge that you share it with the most useful and 
eminent of mankind.** — Edinburgh Review, No. 137, p. 190. 

After reading such passages, and being thoroughly con- 
vinced, moreover, that no man ever yet attained a high and 
difficult object without attaching what in one sense may be 
termed an undue importance to the means, we own we have 
no sympathy, and hardly patience, with that delicate dilettante 
class, who find it hard to apply their minds to the elaborate 
scrutiny of a labourer's dinner, dress, sleep, or timepiece, (each 
of which may form an important link in a chain of circum- 
stantial evidence), or hesitate to descend to the level of the 
witness who comes to speak to such details. The only place 
where such fastidiousness can be deemed in character is in the 
mouth of the proud dull old baronet in Guy Mannering : 

" Why, my good sir, (said Sir Robert Hazlewood,) you will 
understand me only to mean, that I am something deficient in the 
practical knowledge of the ordinary details of justice-business. I 
was indeed educated to the bar, and might boast perhaps at one 
time, that I had made some progress in the speculative and ab- 
stract, and abstruse doctrines of our municipal code ; but there is 
in the present day so little opportunity of a man of family and for* 
tune rising to that eminence at the bar which is attained by adven- 
turers who are as willing to plead for John a Nokes as for the first 
noble of the land, that I was really early disgusted with practice. 
The first case, indeed, which was laid on my table quite sickened 
me : it respected a bargain, sir, of tallow, between a butcher and 
a candle-maker ; and I found it was expected that I should grease 
my mouth, not only with their vulgar names, but with all the tech- 
nical terms and phrases, and peculiar language of their dirty arts. 
Upon my honour, my good sir, I have never been able to bear the 
smell of a tallow candle since.*' 

We have taken the liberty of thus shading down some of 

Mr. Serjt. Talfourd's valuable observations for two reasons ; 

in the first place, as they were written nearly fourteen years 

D 2 
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ago, he himself might now be disposed to modify them ; in 
the second place, his example may be safely set against 
his authority ; for he has shown that the highest order of 
poetical genius (and the poet's is the spirit of all others most 
likely to shrink away from the conflict) is not incompatible 
with profound legal learning, and that the most refined per- 
ception of the beautiful presents no insurmountable barrier to 
the striking development of working talent at the bar. 

His article concludes with exquisite sketches of the Lords 

Erskine, Abinger and Brougham. 
H. 



ART. II.— IMPORTANCE OF CHEAP POSTAGE TO THE LAW.» 

The First and Second Reports of the Select Committee on 
Postage. Orde7*ed to be printed by the House of Commons, 
4fth April and \st August, 1838. 

The whole kingdom knows by this time that a Select Com- 
mittee of the House of Commons was appointed last session 
to inquire into the effects of the present rates of postage, and 
to decide whether the startling novelty of an uniform penny 
postage could be substituted in their stead. The report of 
this committee was hardly agreed to, before the welcome 
tidings spread like wild-fire through the land, that an uniform 
penny postage, payable in advance, for all letters- under half 
an ounce weight, was not only pronounced a thing feasible, 
but recommended for actual adoption, as soon as the general 
revenue could risk a temporary loss. 

It would be foreign to our periodical to examine at any 
length the very remarkable evidence given to this com- 
mittee ; — but it seems not inappropriate to show how far 
it appears from the evidence, that the legal profession, with 
its high purposes and objects, has been injuriously affected by 
the present system, or is likely to be benefitted by the pro- 
posed change.^ Before doing so, however, we cannot refrain 

1 We have been favoured with a copy of a petition from the London Attorneys, 
which was numerously signed and presented in the last session, and from which 
wc take tlie following extracts: 

** Your Petitioners beg to assure your Honourable House, that a reduction of 
postage to the extent proposed would m law business alone be followed by a very 
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from glancing at the disclosures which the evidence pre- 
sents. It must be obvious that every class has an interest in 

coDsiderable increase of correspondence through die Po8t-Office« At presenr, 
writs, docaments, and papers of small bulk, but exceeding io sise and weight a 
single letter, are conveyed between London and the country, in prodigious num- 
bers, by small coach parcels, the carriage of which, without exception, is less than 
double postage in the same case. But if postage were reduced to the small nni 
form rate proposed by Mr. Hill, the transmission by post of the writs, documents, 
and papers of the size described, would be much less expensive than the convey* 
ance of them by coach parcels. ^ 

'* The increase of communications through the Post-Oflice, however, would 
chiefly take place in letters upon subjects of a personal and private nature, which 
now for the greater part are transmitted, free of expense, through the excessive 
exercise of the privilege of franking, and the abundant means of private convey* 
ance. And your Petitioners consider, therefore, that whilst the same amount of 
revenue would flow into the public Exchequer from the Post-Ofiice as at present, 
the correspondence connected with trade, business, or professional pursuits, would 
be greatly relieved. 

" Whilst the proposed reduction of postage would promote the prosperity of 
every branch of trade in the country, your Petitioners submit to your Honourable 
House, that it would be peculiarly beneficial to the attomies and solicitors of the 
United Kingdom. 

" Communications between professional men relating to business in which they 
are concerned, when they reside at any distance from each other, as is frequently 
the case, are necessarily made through the Post Office. This observation particu* 
larly applies to the communications which take place between country attomies 
and their agents in town ; the transactions between whom constitute the larger 
portion of professional business. The present heavy charges fur postage conse- 
quently are extremely burdensome to the profession. The sums annually paid on 
this account by attorneys amount to a considerable per centage upon their profits ; 
many practitioners in town and country paying from 80^ to lOOJ. and upwards 
yeaiiy for postage. 

" Your Petitioners beg to inform your Honourable House, that by the changes 
which have been introduced into the administration of the Law within the last few 
years, the profits of attorneys and solicitors have been very much reduced. At 
the same time no corresponding diminution has been made in the outlay they are 
put to in carrying on their business. Due attention has not been paid by the Le- 
gislature to the reduction of those expenses attending law business, from which nei- 
ther the clients nor the profession derive any advantage or gain. Your petitioners 
lament that a contrary course has been pursued on many occasions. On the first 
day of tlie present year, by an order of the Judges, many official fees were consi- 
derably increased, thereby making the conduct of business more expensive than 
before, whilst the profitable charges of attorneys are not proportionably raised. 

" Your Petitioners beg to impress upon your Honourable House, that no profits 
or pecuniary advantages accrue, either directly or indirectly, to attorneys from the 
present high rates of postage. The profits attending professional correspondence 
would not be less than they now are, were posta^ reduced to the small uniform 
amount proposed. The present extra outlay for postage, therefore, is an unprofit- 
able expenditure forced upon practitioners. And as every item in bills of costs not 
attended with profit Io the profession is a tax upon law business prejudicial to its 
members, without being advantageous to the public,— since it tends to diminish 
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that which aflfects kmdred and friends, commerce, literature, 
art, education, morals, religion, — as correspondence unques- 
tionably does J and every class without exception has ut- 
tered loud and deep condemnation of present postage rates. 
We have the richest merchants — Lord Ashburton, the chief 
partner of Messrs. Barings* ; — the richest bankers — Mr. Sa- 
muel Jones Loyd, for example, making common cause against 
dear postage, with clergymen, lawyers, insurance companies, 
religious and scientific institutions, merchants and trades- 
men of all sorts, and the whole of the poorer classes. Every 
body adduces cases within his own knowledge of the intoler- 
able grievance and oppression of postage. Whilst my Lord 
Ashburton complains that he is charged twenty-three shillings 
for an American letter which does not cost the post-office for 
its agency as many farthings, instances beyond number are 
given, which prove the postage to be a complete bar to the 
correspondence of the labouring classes, removable only by 
the pawning of the scanty garments which cover them. " Six- 
pence," said a member of the Society of Friends, '* is ihe third 
part of a poor man's daily income ; if a gentleman who had 
1000/. a year or 3/. a day, had to pay one-third of his daily 
income, a sover^gn, for a letter, how often would he write 
letters of friendship ? Let a gentleman put that to himself, 
and then he will be able to see how a poor man cannot be 
able to pay 6d, for his letter/' Not less striking than the 
suppression of correspondence caused by high postage, is the 

tlie anomit of professionaS efflployment, to lower profits, and to increase the risk 
^ such trills not being paid,*^yoar Petitioners contend, that by eatm and anne- 
C<?89firy postage the pecoirisry interests of the profession are in«teri«Ily wjared. 

" Atiei^er miscfaievons consequence to the profession of the jn'esent heavy rate 
Of 'postage 1s« that cominQnicatioos f>etween^actitfotiers residing at a distance 
fk^om eadi other, (and fbr that reason all letters by post between ooontry attorneys 
and their agents in town,) upon bosiness they are engaged in, are as few as are 
consistent with its proper management, instead of being as frequent as is desirable 
lot its comfortable und easy performance. 

** Toi^ Petttiotiers ther^ore humbly submit to yonr Honourable House, that in 
the case of the attorneys and solicitors of the Unrtod Kingdom, the reduction of 
postage as proposed would be a benefit to them, to which they are justly entitled. 

" Your Petitioners therefore humbly pray your Honourable House to pass a 
tneasare for establishing a uniform rate of postage of id, for every half-ounc6 
Weight between all parts of the United Kingdom, in lieu of the present oppressive 
rates of postage, which injuriously affect the interests of your Petitioners, in com* 
taon with those of the commercial and trading classes of the community. 

** Atid your Peti^onew, Ccci*' 
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evasion of postage itself. On a moderate computation, it is 
reckoned that for every letter conveyed by the post-office 
two are carried illegally. A perfect system of postage-smug- 
gling is established between all the large townsi— where 
letters are delivered for one penny. Old women and children 
go round to the merchants and tradesmen and collect the 
letters for the smugglers^ whose trade is so thriving that there 
is cmnpetition among them. Every parcel over the whole 
kingdom carries letters and defrauds the revenue. Messrs. 
Barings admit that they send two hundred letters every week 
in a box to Liverpool, to save postage. Four-fifths of the cor- 
respondence between Manchester and Liverpool are stated to 
be carried on by private hand, and the town-council of Glas- 
gow submitted the following data, founded on facts, as shew- 
ing ihe extent of smuggling in their town alone. 

Illegal. Legal. 

One firm sends letters ... 3 to 1 

A second 18 — 1 

A third 67 — 1 

A fourth 8 — 1 

A fifth .16 — 1 

Mr. Peacock, the solicitor of the post-office, avows that it 
is beyond the power of the law to stop the practice, and this 
avowal is corroborated by the statement of an extensive book- 
seller, that people " laugh at post-office prosecutions," and 
bid defiance to detection. We must no longer dwell on these 
disclosures, which touch the community at large, and which 
extend to numberless interesting points, but confine ourselves 
to the object of showing how far high postage interferes with 
the administration of justice. Our first example is its effect 
in bankruptcies. The following is the substance of the testi- 
mony of Mr. P. Johnson,^ an official assignee. 

Other means for the transaction of business than the post- 
office are resorted to by some of the official assignees, whe- 
ther by all he canqot state. He selects some illustrations of 
the caude. He writes, into the country to a debtor to an estate 
for II. I6s,, which the debtor places in a letter, and it comes 
charged with 3s, 6d, postage ; another pays 21, 3s, 9d, by a 
letter^ and the charge i^ 6s, 6d,/, another sends 17 s, fVouD 

' Ev. 5984, &c. 
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Sheffield, and the postage is bs. To obviate that heavy tax 
it has become the practice to have agents in each tovvn, who 
collect the debts and remit the amounts through bankers. 
This mode would not be resorted to if the postage were re- 
duced to \d. The postage is a very heavy charge on the pro- 
perty of the bankrupt. He has an estate at Worthing — a 
man who kept a general shop there ; it is the practice to let the 
fishermen get Into debt, and they pay their debts at the mack- 
arel season. On writing to them they returned the letters, 
being unable to pay the postages. In one case he paid 3/. 
for returned letters alone. The estate of Crickett, Ruffle and 
Co., of Chelmsford, failed, and had nearly 7O,O00Z. out in 
circulation in notes, many of which were held by poor people, 
labourers and others, who had, in some instances, a single note 
of 1/. A dividend of SeZ. in the pound was declared. He did 
not send notice to these poor people who had a right to receive 
Sd^f because it would have cost them dd,! Had the postage 
been Irf. a notice would have gone as a matter of course. 
They would have got their dividends from a person attending 
the corn-market — who now calls with their orders for their 
payments. 

We next abridge the evidence of a countfy solicitor. In his 
evidence we direct especial attention to the conclusive proof it 
affords of the good which would result from the payment of 
postage in advance. 

Ev. 7386, &c. — Mr. Edward Gill Flight is a solicitor at 
Bridport. His partner or himself come up to London on an 
average six or eight times in the year, on professional busi- 
ness. Occasionally he brings up from six to twelve letters ; if 
he comes up very suddenly he brings up fewer, but it is very 
seldom he comes up at all without bringing some for his 
friends. They are brought from individuals, clients or friends, 
at Bridport, who request him to deliver them in London. He 
very frequently sends letters up in coach parcels ; and while 
in London he very frequently receives a number of letters in 
parcels with a request to deliver them. He finds the post- 
office management, as to the charging of letters, very incor- 
rect ; he has very frequently received letters that were only 
single, marked double ; but he has very frequently, on the 
other hand,, received letters charged at only single postage 
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which have been double, and some treble ; not at all unfre- 
quently treble letters charged only single postage. From 
i^hich he infers there is not only inaccuracy but inconvenience 
produced by the present mode of charging letters. He has 
been subjected to inconvenience by anonymous letters, as well 
as by letters .signed by the parties. He produces a number 
of letters that have been sent to him in succession day after 
day by the same individual. The writer, avowing his intention 
to vex and annoy, says in one of his letters, that he means to 
keep up the annoyance daily for the next ten years, and al- 
though each of the letters might have been sent as a single 
letter, the majority of them are double letters ; many of them 
are treble. Some of them are signed by the individual, and 
others are not signed at all. The reason he assigns for 
giving him this vexatious annoyance is^ that he has been em- 
ployed against him professionally. In one of his letters he 
says that he will be revenged, or something of that kind, and 
that he will go on affording this vexation, which shall cost 6s. 
a day for the next ten years, if he lives. Although the letters 
are all in the same handwriting each address is in a different 
handwriting ; not a single letter is in the same handwriting in 
the body of it as the address, nor are any two of the addresses 
outside aUke. He applied to the principal clerk in Colonel 
Maberly's department in London, and he stated that the 
postage of any letters sent for the purposes of vexation or an- 
noyance would be allowed the parties back ; in that case it 
was necessary not merely to give up the envelope but the 
letter also, and he wished to retain the enclosure in some 
cases, to make use of it in certain proceedings in Chancery in 
which he is now employed ; although the envelope is of no 
use to him in those proceedings the enclosure may be ; and it 
may be necessary for him to introduce the vexatious conduct 
of the party in his proceedings in Chancery, as affecting the 
suit and the party. He has had circular letters from Mr. 
Adey, and persons of that class. He adds that the individual 
before mentioned threatened he would not only send a daily 
letter, double or treble, but also send a coach parcel every 
day ; he did send one coach parcel, but having himself to pay 
2c?. for the booking that annoyance was never afterwards re- 
peated. Such coach parcels are frequent for the purpose of 
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conveying letters^ where the postage would be more than the 
parcelj a treble letter or two letters are very often sent in that 
manner. At a general election^ or the annual registration^ a 
vast number are sent; circular letters from central committees 
are usually sent in a parcel to a person in the town, who then 
delivers them by hand in the town of Bridport. He did not 
propose to the solicitor of the post-office to prosecute this man 
who sent these annoying letters ; because it would be very in* 
convenient if he had to dance attendance at the post-office 
upon the subject. He knows of other modes of evading the 
postage than by parcels. Very many persons are in the habit 
of telegi-aphing by means of a stale newspaper. There is a 
preconcerted arrangement by the party sending and the indi- 
vidual to whom it is sent. If the latter receive the Morning 
Chronicle; directed in the handwriting of the party, it is taken 
as a certain signal, and so in many other ways. The payment 
of a bill is telegraphed in the same way, and the arrival of a 
party in any particular town. He has not only done it him- 
self, but has known it done by many others. It is a very 
common occurrence. This mode of communicating by news* 
papers, called telegraphing, is without any writing upon the 
paper ; entirely by the handwriting of the party in the direc* 
tion, and by a previous agreement of what is to be understood 
on the arrival of a particular newspaper. A reduction of the 
postage would put an end to most of those instances of send- 
ing letters by coach, and other modes of communication ; be- 
cause a stale newspaper would cost Id. or 2d. It not unfre- 
quently happens, in order to convey information of any occur- 
rence connected with his profession, a paragraph is put in the 
newspaper, and a number of the copies purchased ; by that 
means the information is conveyed through the post-office 
gratuitously. That is very frequently done, and he has done 
it himself. His professional correspondence would most un- 
questionably increase largely upon a penny postage, because 
the correspondence with his agent in London and himself in 
the country generally depends on having several matters to 
convey in the same letter, instead of writing often upon the im- 
mediate occurrence of any thing requiring advice or instruction. 
He would pay more in the year at a penny than at the present 
Hkte of lOd., because he would send fewer coach parcels. He 
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sends now coach parcels not weighing more than two or three 
ounces^ which cost 3*. 6rf, or 4«. before they are delivered. 
Upon coach parcels he pays a great deal in the course of the 
year^ and if the postage was reduced in the way proposed, he 
should pay more than he does now for postage. That the 
previous payment of postage would put an end to the annoy- 
ing system alluded to is illustrated by the fact, that the indi- 
vidual^ although he had threatened to send a coach parcel 
every day, having to pay the bookbg, did not repeat that 
mode of annoyance. It is the object of his evidence to show 
the advantage of previous paymenti and he is satisfied, as far 
as regards the system of annoyance sometimes adopted, and to 
which he has been unfortunately a victim, it must unquestion- 
ably put a stop to that. He has no doubt that the previous 
payment would much increase correspondence. He means 
previous payment of the penny ; but it would be a very great 
advantage, even were the present rate of postage kept up, 
if individuals were compelled to pay the postage beforehand ; 
it would be a great alleviation to the present system. In his 
profession his clients perhaps feel the heavy rates of postage 
more than he does, because, of course, he always takes care to 
charge the amount ; but in a round-about way they suffer, 
from their character getting a scratch on account of the heavi- 
ness of their bills. It would be a great facility to his profession 
to forward deeds by the mail, at a small postage; and he 
would much prefer sending deeds through the post-bag, if 
possible, on account of the superior safety. Could he com- 
municate with his clients at a cheaper rate of postage the 
communication would be much more frequent and beneficial 
both to the client and the solicitor and all parties concerned. 
His own feeling is he should correspond much more frequently 
but for the expense of the postage, and he should much more 
frequently send copies of documents, copies of depositions, 
and opinions, and cases; he should send those documents 
much more frequently but for the expense of postage, which, 
when it becomes double or treble, is a serious matter. 

The witness concludes his evidence in these words : 

** I apprehend that the amount of postage would be very 
much iacreased, were the price of each letter redaced, in the 
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correspondence between the pupils in great schools and their 
relations. I remember, when I was at school,. I scarcely re- 
ceived or wrote half a dozen letters during the whole half- 
year; whereas fluency, ease, and accuracy in correspondence 
form so essential a part of good education, that I should pre- 
sume there could be no doubt that the quantity of letters be- 
tween the scholars and their relations would be increased, as a 
part of the education of the former, very largely indeed. — 
During the assize week I have very frequently received circu- 
lar letters from law booksellers and others, and I can only ac- 
count for this on the supposition that they are left by the 
barristers' clerks going the circuit, and I know other solicitors 
have at the same time received similar circulars ; and from 
that I infer that this mode of conveying letters is universally 
adopted in all the circuits/' 

The impediments to the transaction of county business 
generally, caused by high postage, are conclusively shown 
in the following evidence : 

Ev, 7464, &c. — Mr. Francis Wilson Ellis is the auditor of 
a district of unions in the county of Suffolk, comprising five 
unions and 160 parishes; also a commissioner for the river 
Blyth, L e, conservator of the navigation between Southwold 
and Halesworth. He is a half-pay lieutenant in the royal 
navy ; was a lieutenant in the last war, but has not served 
since the peace; he is the executive officer of the body of 
commissioners for the preservation of Southwold Harbour; the 
commissioners comprise the neighbouring gentlemen residing 
within fifteen or twenty miles ; many of them are clergymen ; 
and the executive department is confided to him ; he is also 
agent of the Shipping Insurance Associations of Scarborough, 
Hull, Selby, Sunderland, Shields, Goole, Montrose, Arbroath, 
Hartlepool, and a variety of others to the northward. In con- 
sequence of these various situations his correspondence is ex- 
tensive. Is an auditor of a district of five unions in Suffolk, 
comprising 160 parishes. It is a condition of the office of 
district auditor that he does not reside in any one of the pa- 
rishes of the unions which he is required to audit ; he must 
therefore necessarily reside at post distance. In his own case,* 
the nearest place of audit to his residence is twenty -four miles, 
the farthest forty-two miles. It is by a rule of the Poor Law 
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Commissioners^ that notices of the time and place of audit are 
required to be sent every quarter to the churchwardens and 
overseers of every parish. In consequence of the high rates 
of postage, these notices are inclosed in parcels^ and sent by 
coach or carrier to the several clerks of the unions, who hand 
them over to the respective relieving officers for delivery in 
the different parishes of their districts ; 640 notices are thus 
sent annually ; and the same mode of conveying audit notices 
is generally adopted throughout Norfolk and Suffolk ; if the 
same principle be acted on throughout the poor law unions of 
England and Wales, some 50,000 or 60,000 audit notices are 
thus annually transmitted, which, with an uniform penny 
postage, would doubtless (if only for the advantage of greater 
certainty and punctuality in the delivery) be transmitted 
through the post-office. The communications and letters con- 
stantly arising between the boards of guardians of the several 
unions, and the officers of the several parishes comprising 
those unions, in all matters relating to the administration of 
the poor laws, are conveyed through the same medium of the 
relieving officers, or by the guardians or others, but not by 
the post (even where available) by reason of the high cost. 
Thus the orders for the contributions made upon every parish, 
sometimes once, oftener twice, and frequently thrice in every 
quarter, are sent ; also all orders of the boards to the over- 
seers, and communications from the overseers to the boards in 
every matter of the poor law, parochial assessment, and re- 
gistration, the overseers having now no power of action, or of 
disbursing money on the parish account without the sanction 
and authority of the boards ; summonses for special meetings 
of the guardians, or for the consideration of special questions 
at the weekly meetings, are sent in the same way ; also all 
other letters and communications of parochial interest, such 
as papers relating to the election of guardians, the sale of pa- 
rochTal property, emigration and migration, loans to paupers, 
settlement cases, bastardy, orders of removal, &c. ; in short, 
the transmission of the multifarious letters that must necessa- 
rily pass between the boards of guardians and the parish offi- 
cers throughout England and Wales, in administering the 
poor laws ; and, in fact, the almost entire administration of 
the law itself, may be considered as being effected without 
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recourse to the convenience and utility of the post-office^ in 
consequence of the excessive charges for postage^ It is al- 
most impossible to form an idea of the immense mass of other 
correspondence under the new poor law act that passes in this 
way ; it is in every department of the poor law ; no matter 
what it relates to^ the letters are nearly all sent in this way^ 
and not by post. As an auditor^ if there were any chains 
for postage, he would know they go by post ; but as there is 
scarcely any such charge, he knows they go through other 
channels than the post-office ; and the only summary he can 
give is, that almost the whole administration of the poor law 
is carried on in that way. Some of the parishes of the district 
with which he is connected are distant from the place where 
the meetings of the board are held as much as twelve miles ; 
in cases where the clerks of unions, and others having let- 
ters or communications to send to the individuaror respective 
parish or parishes, cannot at the moment, or expeditiously 
enough, avail themselves of the medium of the relieving offi- 
cers, pauper messengers from the workhouse are substituted, 
where practicable. The relieving officers only attend once a 
week at the board « and then take such as are given to them ; 
but in the course of the week there may be many other letters 
to send, and then pauper messengers ai'e employed to carry 
them. The parliamentary returns, and other recent publica- 
tions, show that the Poor Law Amendment Act affects the 
management of the poor in upwards of 16,000 parishes in 
England and Wales, comprising upwards of 500 unions, and 
including (according to the census of 1831) a population of 
about eleven millions. From similar data it is shown that 
about a twelfth part of the entire population are paupers in 
the actual receipt of relief. But, under the operation of the 
Poor Law Amendment Act, there is an undoubted tendency 
to a decrease of pauperism ; in other words, provident habits 
are implanted by throwing the poor upon their own resources. 
The poor then, who are not paupers, form a much larger and 
infinitely more important class of the community. Their 
numbers may, at the least, be reckoned double that of the 
actual paupers, and the two classes together at about one- 
fourth part of the entire community, which fourth part is 
wholly debarred from communicating through the channel of 
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the post-office by reason of the high rates of postage. The 
more the poor are thrown upon their own-resourcesi and the 
more the advantages of education spread amongst them^ so 
much the more is it imperative on the legislaturei as well for 
the benefit of the revenue as the moral good of the poor^ to 
afford them the means of intercourse by a penny rate of post- 
age. The poor Can and do subscribe their pence together for 
the purchase of a newspaper or other publication^ but they 
cannot pay the present rates of postage. He extends this re- 
mark to the communications between sailors and soldiers and 
their fiiends and families, and here he can speak from his own 
experience when afloat. There was always a general desire 
and avidity among the sailors to make use of the channels of 
communication^ which they are allowed to do at the postage 
charge of one penny; there were three or four sailors on board 
who could write> and they have written for others, and he has 
seen bags of letters go away. One of the perceptible effects 
of the present heavy rates is shown in the remarkable per- 
tinacity of the poor to continue in their own parish rather than 
remove to another where their condition would be bettered ; 
this arises chiefly from their inability to pay the cost of com- 
municating by post with the relatives and friends they might 
leave behind ; many times when the parties had made engage- 
ments to go to the migrating county, Lancashire, such was 
their aversion to go when the time came, they would not fulfil 
their engagement ; the reason they assigned was, that if once 
they were got out of the parish they should have no means of 
communication with their friends and relatives. Every union 
has what are termed non-resident paupers, that is, paupers 
belonging to the parishes of the union, and residing out of the 
Umits of the union. The relief afforded io such paupers is 
conveyed to them by the relieving officers through the inter- 
vention of coachmen, carriers, or tradesmen, but seldom or 
never through the medium of the post-office, by reason of the 
expense. Paupers, too, residing within the workhouse fre- 
quently receive letters from their relatives or fnends conveyed 
by carrier and otherwise, but seldom or never by the post, by 
reason of their inability to pay the high charges for the same; 
in the event of any coming by post they are usually refused. 
His belief is that the poor when in workhouses have a strong 
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desire to hear from their relatives and communicate with them. 
It is frequently a source of complaint among them that they 
cannot communicate with their friends ] and the rate of post- 
age is the cause assigned. All the communications and letters 
which pass between the several assistant commissioners and 
the clerks^ gifardians and others of their respective districts, 
on the service of the poor laws, are transmitted through the 
Poor Law Commissioners' office in London, and pay no post- 
age. There can be no doubt, that if an uniform penny-post 
existed, advantage would be taken of it largely for the sake of 
dispatch in passing such lietters. There can be as little doubt 
that, for convenience, punctuality, and certainty, the establish- 
ment of such an uniform penny-post would cause nearly all the 
correspondence and communications emanating from and con- 
nected with the mighty machinery of the new poor law, and 
its extensive ramifications, to flow into the channel of the 
post-office, and thereby produce an immense revenue, now 
lost to that department of the government. And it is equally 
obvious, that by placing post-office communication within the 
means of the poor, who constitute so large and important a 
class of the community, another new and incalculable source 
of revenue would be obtained, and a stimulus would be given 
for improving the character and condition of the poor, by 
affording them facilities of communication for cultivating in- 
tellectual, social, and moral knowledge. The many letters 
and communications that pass between clerks of the peace 
and justices' clerks, and the officers of every parish in the 
kingdom, on subjects of magisterial and county jurisdiction, 
such as jury lists, lunatic returns, precepts, appointments of 
constables, overseers, surveyors, &c. are sent generally in par- 
cels, or by messengers ; and it may reasonably be inferred, 
that if an uniform penny-post were established, preference 
would be given to it as the best and surest means of forward- 
ing such communications. He thinks it is the greatest boon 
you can confer upon the poor community of the country to 
give them a cheap communication by letter. He is a resident 
of Southwold, in Suffolk, a commissioner of the river Blyth 
navigation, managing officer (under the commissioners) of 
Southwold harbour, and agent to the Northern Shipping In- 
surance Associations. The river Blyth, and Southwold har- 
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bour, are separate trusts, and governed by distinct acti^of 
parliament. There are thirty-three commissioners in one, and 
tbirty-four in the other, combining the most respectable gentry 
of the locality and neighbourhood. General, annual, quar- 
terly, and committee meetings of these commissioners are 
frequently held for the transaction of business, and on each 
occasion notices are sent to the individual commissioners. 
Tliese notices are forwarded in the form of letters, but seldom 
or never by post ; other available means of transmission are 
resorted to to save the expense of postage at the present 
rates. But if an uniform penny-post were established, all 
would unquestionably be forwarded by that channel as the 
best and surest. Southwold is a corporate borough and a 
sea-port, containing a population of about 2,000 persons ; it is 
however not a post town. The letters for Southwold are 
brought to Wangford, a post village three miles distant, by 
the London and Yarmouth mail, and from thence to South- 
wold by a bye-post, for which every letter, franked pv un- 
franked, is charged an extra penny. The same charge is 
levied on all letters sent from Southwold. Aldborough, a 
sea-port town of less note and less population, distant from 
Southwold about fourteen miles by the beach, has its letters 
transmitted in a similar way through the means of a bye-post 
from Saxmundham, but for which no extra charge is made, 
although the distance is much greater, viz. seven miles. The 
inhabitants of Southwold have applied on two or three occa- 
sions to be relieved from the extra charge of a penny. They 
have a mail-cart from Southwold to Wangford, for which 
they pay a penny a letter ; whereas from Saxmundham they 
pay no penny at all. The imposing a tax upon one place, 
and exempting another under the same circumstances, is as 
impolitic as it is unreasonable, and upon no principle can it be 
justified. The postages, in consequence of this extra charge, 
press with peculiar severity on the inhabitants of Southwold. 
Thus London letters (105 miles) pay lOrf., Norwich (30 miles) 
9rf., Eye (28 miles) 9rf., Yarmouth (21 miles) 8rf., and so on 
of the intermediate places of Halesworth, Beccles, Bungay, 
and Lowestoft, situated from 9 to 15 miles from Southwold. 
As a necessary result, the postages are evaded in every pos- 
sible way, and recourse is had to parcels, coaches, carriers, 
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mdrket-people, tradesmen, and others, for the transmission of 
all sorts of correspondence and communications. The great- 
est part of the correspondence from Southwold is carried by 
those market-people, and carriers, and coaches. We are 
charged 8d, for a letter to Yarmouth, and we can send it by 
a carrier for 2d. As little as possible goes through the post- 
office ; letters and communications for places on the coast in 
the immediate neighbourhood of Southwold are transmitted 
by means of the coast-guard, by fishermen, boatmen, pilots, 
and others ; there is a constant communication along the 
shore by means of those boats and the sailors ; they carry 
any thing that people choose to send. He would say that 
one penny would draw all that correspondence into the post- 
office by its cheapness; two-pence would not have that effisct, 
because they can get them carried by the carrier and in 
♦ other ways now for two-pence. He never heard of any means 
taken by the post-office to discover the illegal transmission 
of letters ; he never heard of any prosecutions ; they must 
prosecute everybody in the place if they do, so extensive is 
the practice. 

Mr. Alfred Austin is the last witness whose evidence we 
propose to adduce. 

Ev. 8177, &c. — He practised as an attorney in London from 
1821 to 1835. His business was almost entirely agency busi- 
ness. He has read Mr. Hill's pamphlet twice with care, and 
has considered what may be its eflFect upon the administration 
of the law. As nearly as he can possibly ascertain it, there 
are 7300 attorneys practising beyond the limits of the two- 
penny post, in England and Wales. In equity and common 
law the proceedings originate in London for the whole king- 
dom, and attorneys in the country employ agents to conduct 
the proceedings that take place in London. Business is car- 
ried on by means of a constant correspondence between the 
country attorney and the London agent. He estimates from 
his experience in his own practice that this correspondence 
gives about 36,500Z. per annum, or 51, for each of the 7300 
attorneys. Besides this there is, for instance, the corre- 
spondence between country attorney and country attorney; that 
between the London attorney and the country attorney, not 
upon agency business ; and also that between attorneys ge- 
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nerally all over the country, and between them and their 
clients who live at a distance; it is impossible to assign the 
amount of it ; but he would say it cannot be less than the 
amount of the postage already mentioned . He has not the 
least doubt that a reduction of the mte of postage would pro- 
duce very great benefit to the community, as regards this par- 
ticular description of correspondence. The postage that is 
now paid, whatever the amount of it may be, is in fact a direct 
tax upon the administration of the law, and, in a great many 
cases, a direct tax upon the administmtion of justice itself. 
The attorney pays it in the first instance, but charges it to 
the client ; it of course must come out of the pocket of the 
latter in the end. It is a tax, too, of no very inconsiderable 
importance with regard to its amount ; it amounts to half as 
much as the stamps amounted to before the repeal of the 
duties upon common law and equity proceedings in 1824, 
which for several yearfe before the repeal amounted to about 
150,000/. annually. A very large portion of the professional 
correspondence is carried on not through the post. In the 
first place, as between agent and country attorney. In agency 
business the communications are not merely what may be 
contained in a letter, but they constantly consist of one, two, 
or more sheets of paper ; these communications are all made 
by parcel, and in the parcel by which they are sent, a letter 
explaining them, or giving directions regarding them, is sent. 
It is the uniform practice, with this exception, if a parcel is 
sent, in which matters of importance, for instance, of evidence, 
like bills of exchange, &c. are enclosed, a letter concerning 
the contents of the parcel at the same time is despatched by 
the post ; but in almost every other case the plan mentioned 
is pursued. They are sent by coach ; not of course with a 
fraudulent view, but it is and has been the common prac- 
tice ever since he has been acquainted with the profession. 
The different documents relating to the different suits carried 
on, writs, and so on, subpoenas, &c., are all sent by parcel. 
The charge for a writ is double postage, both as a letter and 
by weight. Nearly all of them are sent by parcel, though 
some may go by post. The average difference of expense of 
sending them by coach parcel and by post is something be- 
tween a single-postage and a double postage. Innumerable other 
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documents besides writs are sent by parcel. Deeds are always 
sent by parcel ; but if they could be sent at any moderate 
rate of postage, from the greater certainty of the post-delivery 
that way would be preferred. He has endeavoured to ascertain 
the number of writs sent by parcel from London to the 
country. Upon the assumption that there are 60,000 actions 
begun in the country annually, there would be about 100,000 
of those writs every year ; writs of different kinds ; in each of 
one-half of the actions begun, it may be assumed there are two 
writs issued. He cannot speak to the number of letters sent 
by him by post and by coach parcel, but he can speak to the 
number received by him from the country. He has looked into 
the correspondence for four yea^, from one client who has a 
very fair average agency business, a very careful, clever man of 
business, and understands the mode of carrying it on economi- 
cally, and he has drawn up this statement : — 

[The Witness read, and delivered in the following Document:] 



Years ending 


Total 

Number of 

Letters. 


B^ Post. 


By Parcels 

containing 

Papers. 


Lone Vacation. 1832 


157 
118 
125 
121 


73 
68 
65 
69 


81 


1833 ... 

1834 


50 
60 


1835 


52 






Totals for Four Years .... 


521 


275 


246 



This he considers a very fair average case, as far as his ex- 
perience goes. By far the greater majority of these would go 
by post if Mr. Hill's plan be adopted. There are huge parcels 
of briefs and so on that could not pass through the post-office, 
but nearly in every other case these parcels would go by the 
post. It is fair to presume, if they were carried by the post, 
that the number of letters sent through the post-office would 
be about doubled. Assuming there was no increase of corre- 
spondence, every parcel must bear a double postage at the 
least ; it would bear a double now, being above weight, and 
the revenue to be received, assuming the rate for a moment 
not to vary, would increase in a far greater ratio than a double 
postage ; many of them would be double or treble letters. 
They would be in a fourfold rate nearly; assuming that they 
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were double letters, and that the numbers were also double, it 
would be increasing in a fourfold ratio. From the present 
high rate of postage he thinks that professional correspondence 
is often considerably delayed, the parties waiting till they can 
communicate in the same letter matters relating to a variety 
of business. He gives instances of this. In the first letter he 
looks at, there are five different suits mentioned. He attributes 
the including a number of subjects in the same letter to the 
wish of the writer to save himself the trouble of folding up and 
writing many letters, and in a considerable measure to the 
heavy charge which postage occasions ; but it is mainly owing 
to the expense of the postage. In fact, the rate of postage 
occasions professional men rather to allow professional busi- 
ness to run into arrear. He would not say accumulation of 
business arises, but postponement ; the country client post- 
pones writing from this day to that day in hopes of having 
something else to write upon ; and the same thing happens 
with the London agent, he does not write unless the matter is 
pressing. Now the consequence would be this, if postage was 
an immaterial object, letters would be written from day to 
day as matters arose in the office. It is very inconvenient now 
to attorneys to put off things from day to day ; if you look at 
an attorney's common-place book you will see matters to be 
written about postponed from day to day. Looking at the 
number of letters now transmitted otherwise than by post, 
which would be transmitted by post, and also looking at the 
increase of correspondence which would take place, he 
would say, from his own feelings and experience, that he 
should have written twice as many letters at least. He should 
say a fair estimate of the increase, taking the two classes to- 
gether, was between five and six fold. The saving to the pro- 
fession and to the client would be very considerable from this 
reduction of postage ; and even supposing that postage under 
the reduced system should amount to as much as it does now, 
. there would be all the carriage of parcels saved, which he is 
inclined to think is half as much again as the present amount 
of postage ; the carriage of a parcel is always more than single 
postage. 

Mr. Parker asks.] . In professional correspondence would 
not great advantage be derived to the profession from a reduc- 
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tion to 2d. or 4d. ? — No doubt^ the benefit that would arise to 
the profession would be this, that they would not be so much 
money out of pocket for a certain time ; the money is always 
chained again. 

As to this class of correspondence, the profession would be 
satisfied with a much smaller reduction than ^ penny? — I 
cannot speak to the feeUng of the profession. 

What is your feeling ? — They would like a reduction, how- 
ever small. 

Would not you have the same increase of correspondence 
if the reduction was to 3c?. or 4?c?. ? — No. 

He has read Mr. Hill's book, and he agrees with him in the 
advantage of an uniform rate for all distances, as far as he is 
capable of judging of the matter. He knows the plan, and as 
far as his opinion is worth any thing, it is quite in favour of it. 
He does not know whether a loss might or might not follow 
the actual introduction of it ; but, supposing it to be intro- 
duced, his opinion is, that the revenue would suffer very little, 
owing to the great increase of letters. To make the revenue 
the primary object of the post-oflBce is quite out of the ques- 
tion; it is the same objection as making law a matter of 
revenue, or any thing else affecting the moral condition of the 
people. He looks at the postage independent of the question 
of revenue, but as regards the happiness and improvement of 
the people. 

We shall conclude with a brief account of what Mr. Hill's 
plan consists. 

He proposes that there shall be an uniform rate of postage 
for all letters of a certain weight, without reference to the 
distance they may be carried. That the postage shall be paid 
by the sender and not by the receiver of the letter, through 
the medium of stamped papers of various sorts, which will 
be furnished by all post-offices and stationers, and any who 
may choose to sell them ; and that the rate of postage shall 
be one penny for every half ounce weight. Those of our 
readers who are anxious about the public revenue, should this 
penny rate be adopted, we must refer to the evidence and the 
conclusive arguments of the Report, where it is demonstrated 
beyond a doubt, that a penny a letter will fully pay all ex- 
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penses, and leave a profit of nearly 60 per cent, on each 
letter. Such indeed is the profit on the 1900 penny-post 
letters already established throughout the kingdom, and 
many of these posts caiTy letters as much as 38 miles for the 
penny.i 

Let it also be borne in mind, that at a penny charge the 
smuggling postman carries letters profitably, and what a pri- 
vate agency can do, a public one certainly could do, if pro- 
perly conducted. To say that an unifcnrm rate is just appears 
a fallacy. Such however is the fact, at least it is much more 
just than a rate varying according to distance, because the 
cost of carriage is determined by the number of the letters 
carried, and not by the distance they are carried. The Post- 
Master-General himself proves, that a Louth or a Stroud 
letter actually costs the post-office more for carriage than one 
sent to Edinburgh. We need not adduce a long list of post- 
office statistics to establish this point ; the reason lies in this, 
that the Louth letters are few in proportion to the expense, 
whilst those to Edinburgh are many. 

The public advantages of payment in advance, besides that 
of suppressing annoying letters already shown in Mr. Flight's 
evidence, consist in greatly expediting the delivery of letters, 
as the postman will not have to wait for the money in going 
his rounds ; in saving time and trouble, as a dozen postages 
may be made at one time for a shilling ; and in preventing 

* We subjoin the three raost iiuportant resolutions which were passed by the 
Cotnmitlce. 

The Committee are of opinion, that as soon as the slate of the public revenue 
will admit of the risking a large temporary reduction, it will be expedient to sub- 
ject all inland letters to an uniform rate of Irf. per half ounce, increasing at the 
rate of Id, for each additional half ounce. 

The Committee are of opinion, that prior to establishing the uniform rate of \d, 
it would be expedient, in the first instance, to reduce the rates on inland general 
post letters to an uniform rate of ^d. per half ounce, increasing at the rate of \d, 
for each additional half ounce ; reserving all cases of prices current, the letters of 
soldiers and sailors, where \d, only is now charged, and of such short inland rate 
as is hereinafter recommended to be charged on a distance of fifteen miles. 

The Committee are of opinion, that considering the strength of concurrent evi- 
dence on the evasion of postage chargeable between neighbouring towns, and also 
that the present system of penny posts is partial and unequal, a uniform rate of Id, 
per half ounce ought immediately to be established for all distances not ex- 
ceeding fifteen miles from the post-office where the letter is posted, the payment 
being made in advance through the medium of some kind of stamp, and that the 
charge, when not so paid in advance, should be ^d. 
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those frauds which take place under the present system, when 
letters are sent to the post-oflBce to be post-paid. A charge 
by weight will very beneficially supersede the present absurd 
practice of charging by the number of pieces of paper. 

That this universal penny-post will be ultimately carried 
we do not in the least doubt; whether or not in the forth- 
coming session will depend very much on the popular demon- 
stration in its favour. Let the petitions increase in the same 
proportion as they did last session, that is, from five to three 
hundred and twenty^ and its success is certain. 

a 



ART. III.— THE LIFE OF LORD ELDON— (contini/ed.) 

We live too near the times over wliich the Chancellor exer- 
cised so decided a control, to judge with perfect impartiality 
of his merits and defects as a statesman. In the eyes of 
eager reformers he is considered as the determined opposer of 
every thing good — the zealous, able and indefatigable sup- 
porter of every thing evil — called by Romilly in his gloomy 
moods the evil spirit, and accused by Bentham of nipping in 
the bud tlie spread of improvement over the habitable globe. 
In such a fanatical spirit is Lord Eldon judged and con- 
demned in the coteries of self-styled Liberals. By the good 
old Tories, on the other hand, the ^Maudatores temporis 
acti," the defenders of church and state, he has been re- 
garded with almost idol worship as the pattern statesman, the 
civil Fabius, whose caution saved our commonwealth — the 
champion of Protestant ascendency, to whom the voices of 
all loyal subjects, and one cheer more, should freely and 
heartily be given. But though the partiality of friends 
and admirers may view his career through an exaggerating 
medium, their homage rests on a much more solid basis 
than the reproaches of his adversaries. We refer to our 
annals during the last twenty years of George the Third and 
the Regency for proof that he rendered his king and country- 
good service in the cabinet, no less than on the judgment- 
seat, in the senate as well as in his court. He was among the 
most influential members of a ministry who waged a war of 
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extent and cost and danger before unknown, for the existence 
of this country as a first-rate power — for the preservation of 
ships, colonies and commerce — for national honour and indi- 
vidual safety, — crowning the glorious contest which necessity 
had extorted with a permanent, because honourable^ peace. 
Instead of huckstering hostility, they waved our standard in 
triumph over the sea at Trafalgar, and exalted the English 
name at Waterloo. The instruments they employed were 
doubtless the chief occasion of the final victory — to Nelson 
and Wellington more praise may with justice be awarded than 
to the decision of the government. But to have selected such 
commanders is no slight merit, and surely they ought not to 
be defrauded of a large share of honour, who, in defiance of 
the humiliating motions and pusillanimous prophecies of an ex- 
asperated opposition, persevered through evil report in rescuing 
Spain from the despot, in maintaining that independence 
which the Whigs declared was no longer maintainable, and in 
vanquishing the invincible. Arrayed by Grey and Whitbread, 
a formidable phalanx entreated ministers to restrain their mili- 
tary ardour^ and conjured the country, by the adoption of other 
and more pacific councils, to retreat from certain destruction : 

'^Stabant orantes primi transmittere cursum, 
Tendebantque nianus ripae ulterioris amore." 

To the honour of the Chancellor be it recorded, that he 
always advocated most strongly, both in council and in par- 
liament, a persevering endurance of the war. His predecessor. 
Lord Hardwicke, did not enforce military measures with 
more warmth when he elicited the sarcastic praise of Wal- 
pole, '* Bravo, General Yorke!" But it must be confessed 
that Lord Eldon was too averse to change when a state of 
peace, and, with it, the reforms usefully engrafted on a state of 
peace had arisen. A more faithful servant never stood beside 
the throne — a more true and zealous son never knelt within 
the .walls of the Established Church. He viewed with a 
jealousy too keen, and not free from prejudice, the hasty 
designs of theorists, and in an excess of caution ne quid 
detrimenti respublica caperet, allowed the season for much 
safe and salutary change in the church, and law, and state 
polity to escape. But he was just verging on three-score 
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years and ten when peace was established, and had attained 
that age at which " even the wisest object too much^ consult 
too long, adventure too little, and repent too soon.*' Some 
minds, says Crabbe, 

'* Like smelted iron still the form retain, 
But once impressed, will never melt again." 

His mind seems to have been moulded between 1788 and 
1798, and to have subsequently undergone no material altera- 
tion, — mistrusting the most specious improvement, considering 
any oi^anic change as synonymous with confusion, and satis- 
fied that audacity in reform was the principle of revolution. 
He paid too little heed to the advancing spirit of investiga- 
tion, and persisted in following at the flood those ancient 
fords and path-ways which could only be pursued in safety 
at an ebb tide. It was the natural error of an old lawyer, but 
not the less to be deprecated. 

Unlike his prototype. Lord Somers, he shrunk from the 
task of legislation, and declined to rest his renown on the 
amelioration of our civil and social institutions. Timidity of 
temper and excess of official toil are sufficient reasons for this 
reserve, without imputing unworthy motives as harsh pro- 
fessional critics have not scrupled to do. '* Lord Eldon," we are 
told, " came into power at a conjuncture when the decided 
change which was taking place in the texture of social wealth, 
in the commerce and population of the country, indicated 
that a greater change in our law and legal institutions would 
soon become desirable than had taken place at any antece- 
dent period of our history. Had he prompted, promoted, or 
superintended this great work, the length of his reign, and 
extent of his influence, would have enabled him to bring it 
almost or altogether to its completion, and thus to leave 
a monument to his memory which it falls to the lot of few 
individuals to have the power of erecting. Unfortunately for 
the country, and his own reputation, he pursued a totally op- 
posite course. Feeling that his strength did not lie in the 
depth and comprehensiveness of his general views, so much 
as in the extent of his acquaintance with the minutisB of pre- 
cedents and practice, and perceiving also that the surest way 
of continuing in place was to abstain from all innovation, his 
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love of power combined with his love of superiority to induce 
him to withhold from all decided improvements himself, and to 
look with an unfavourable eye on those which were proposed by 
others." The same kindly but erroneous feeling which is said 
to have stayed the hand of the Chancellor D'Aguesseau, may 
have also made him averse from attempts at improvement in his 
own peculiar department. According to the authority of the 
Due de St. Simon, the French Chancellor being asked whe- 
ther, with his experience of the chicanery of the law in legal 
process, and of the length of legal proceedings, he had never 
thought of some regulation which might put an end to them ? 
*^ I had gone so far," said D'Aguesseau, " as to commit to 
writing the plan of such a regulation, but after I had made some 
progress, I reflected on the great number of attornies and officers 
whom it would ruin ; compassion for them made the pen drop 
from my hand." These professional prejudices might have in- 
terfered with his reforming ordinances, but they seem to have 
been more completely conquered by the French than by the 
English Chancellor. Other professional reasons may be as- 
signed for Lord Eldon's timid shrinking from innovation. 
Lawyers ar^ naturally partial to a science in which, after 
years of painful study, they have become proficients, and from 
their experience of its danger are averse to change. Even the 
acute Dunning defended the absurd trial by wager of battle 
as one of the pillars of the constitution ; he should rather have 
said, if disposed to be metaphorical, one of the cobwebs 
that had gathered over it. With a similar superstitious feel- 
ing of law-craft. Lord Raymond opposed the sensible statute 
requiring all law proceedings to be in English, on the prac- 
tical ground that as they were to be obeyed in Wales we must 
have them also in Welch ! The apprehensions of Lord Eldon 
were not so far strained, but he appears to have been equally 
sensitive of danger. 

He saw with intuitive acuteness the abuse, but " his heart 
failed him for fear" when he came to apply the remedy. 
Soon after taking his seat in Lincoln's Inn Hall, he de- 
nounced certain defects in his Court, but the guilty were not 
alarmed, for his thunder rolled innocuously away, and a perfect 
calm succeeded. " It is absolutely necessary," he declared. 
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'*• that it should be perfectly understood, that the property of 
schools all over the kingdom is dealt with in a manner most 
grossly improvident, amounting to the most direct breach of 
trust.*' With equally quick apprehension of the existence of 
the evil, he declared the bankrupt laws a disgrace to the 
country, that the effects of the bankrupt were a stock in 
trade for the commissioners, assignees, and solicitors; but 
this stock in trade continued, though so many in the country 
had broken down during the twenty-five years that ensued. 
Again, in June 1824, in the midst of the midsummer madness 
of commercial speculation, when " Prosperity Robinson," as 
he was nicknamed, saw nothing but prospective visions of 
national and individual affluence, and the people, unimproved 
by a century's experience, were rushing headlong into Utopian 
speculations, he declared, in a spirit of prophetic wisdom, 
that without some restrictions these companies would be the 
most ruinous nuisance ever known. When parliament met 
in February, 1825, the Chancellor lost no time in giving no- 
tice, as the fever had not subsided, that he would bring in a 
bill to put down, in some instances, and to load with fearful 
liabilities in others, these joint stock company nuisances. 
Happy would it have been for hundreds of deluded specula- 
tors had his good intentions been fulfilled. But the session 
wore away, and towards the close of it Lord Eldon emerged 
with an apology, that parties had come before him as judge, 
and he did not think it right to be declaring the law in that 
house, while he had to give judgment in another place: a 
good reason undoubtedly for his own abstinence, but not for 
that of his colleagues, some one of whom might surely have 
taken charge of this remedial measure. The Chancellor's 
own defence against the reproach of having neglected his duty 
in the improvement of the law was, that he ought not to take 
upon himself the ostensible management of any change that 
might be proposed. His labours were too heavy and multi- 
farious to leave him time for more than a very general super- 
intendence of the execution of any proposed alteration. He 
must commit the details to others, and yet the public opinion 
that the whole had his sanction, would often prevent the due 
canvassing of the measure while in progress, and when it was 
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brought to a conclusion, the blame of all the defects dis- 
covered, when too late, would be thrown upon him, and his 
reputation, and consequently his utility, would be proportion- 
ably diminished. It was, therefore, better that such plans 
should be avowedly, as well as in fact, digested by a com- 
mission of sufficient leisure for the task, and not so distin- 
guished by official dignity as to exalt their labours above 
criticism. Notwithstanding these reasons, which have cer- 
tainly much force, Lord Eldon did make some small contri- 
butions to the Statute Book, under the pressure of necessity 
or the conviction of obtaining some practical good. 

When Attorney-General, he introduced a bill for putting 
down Corresponding Societies, to the success of which in fully 
attaining its object he afterwards adverted with much plea- 
sure. " That was my bill, the seditious were subdued by 
measures quorum pars magna fui." In 1794 he framed the 
Habeas Corpus Suspension Bill for England and Scotland, to 
which delicate task a consummate knowledge of the Scottish 
law had rendered him singularly well adapted, and he subse- 
quently drew with care and skill the requisite legislative mea- 
sures for the suppression of the mutiny at the Nore. In 
1806 the Chancellor presented a bill to encourage the culti- 
vation and planting of church, college, and hospital lands, 
and laboured day and night, according to his own declaration, 
to render the 43 Geo. 8, beneficial to the clergy. His reme- 
dial statute effected much practical benefit, and repealed the 
penalties given to informers by the act of Henry VIII. of 
whose oppressive vexations Lord Eldon related an anecdote 
from his own experience. " A case had come under his 
notice of a clergyman who went down to his living in the 
country, and found a handsome parsonage-house, much larger 
than he wanted, as he had no family. An attorney in the 
place with a large family was living in a small convenient 
house^ which he proposed to exchange with the clergyman, 
and reside at his parsonage. At the end of twelve months, 
when the attorney was applied to for the difference of the 
rent, his answer was, — * I owe you nothing; but you owe me 
that llOZ. the amount of penalty for non-residence,' which he 
actually sued for and recovered." We know not any case in 
which the cry of name ! name ! would have been more appro- 
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priate, for such a Volpone ought not to be robbed of his im- 
mortality. The Vice-Chancellor's bill was framed under Lord 
Eldon's advice, on the spur of pressing necessity; he as- 
tonished the House of Peers with the intelligence that of 278 
appeals and writs of error then on the table, the last of them, 
according to the mode of hearing hitherto acted upon, could 
not be decided for eleven years from that time. The bankrupt 
laws, scattered over twenty-one long and wordy statutes, were 
simplified by Mr. Eden (Lord Henley), under the Chancellor's 
sanction and with his assistance, to a single act of 136 sections. 
One of his last legislative measures before resigning the seals, 
was a bill for the improvement of the administration of justice 
in the High Court of Chancery, founded on the report of the 
Commissioners, and introduced into the House of Commons 
by Sir John Copley (Lord Lyndhurst), a measure fraught 
with many well considered and practical amendments. Subse- 
quently to his retirement he introduced a bill to settle the 
law on the subject of Scotch divorces in the case of EngUsh 
marriages, and proved his skill as a draftsman in the improve- 
ment of several other legislative measures. So little founded 
in fact is the malicious waggery, that the only act he ever drew 
was one in 1813, which was called Lord Eldon's Act par 
excellence, to enable the Chancellor to make Serjeants in 
vacation, a measure which certainly partook of the mountain 
and mouse character. But notwithstanding these few official 
and extra official statutes, his legislative fame must rest rather 
on his preventive than active character. Ably seconded by 
Lord Lauderdale, he watched both public and private bills 
with extreme jealousy in their progress through the House of 
Lords, and thus ])erformed an unostentatious but useful duty 
as hereditary councillor of the Crown. He exercised a sort 
of royal veto on the crude schemes and ambitious theories 
of those dilettanti legislators, who, neither lawyers nor states- 
men, would yet fain have exercised the functions of both. 
Nothing delighted the experienced old judge more than to 
point out the futility of some particular clause, or, in his own 
phrase, to drive a coach and six through some heavy bill as it 
plodded on in committee. Thus, in the Chimney Sweepers' 
Regulation Bill, he slily commented on the absurdity of 
inflicting a penalty for employing any female, girl, or woman. 
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" Now," said he, " it would be difEcult to find a female, who 
was not a girl or a woman." A favourite scheme of Lord 
Grosvenor's, renewed by him session after session, Lord 
Eldon denounced as one of the greatest legal curiosities 
ever exhibited in a House of Parliament ; " he would ven- 
ture to assert that in the course of fifty centuries so much 
absolute nonsense would not be brought forward : such a 
farrago of miserable jargon never before defaced parliamen- 
tary parchment." With the assistance of the eccentric Lord 
Stanhope, the Chancellor did much to abolish the slovenly 
habit of harassing the House by the introduction of tem- 
porary bills. He protested against the practice of passing 
acts for a short time, and renewing them successively for 
limited periods, a practice injurious to the independence of 
parliament, as it begot habits of inattention and carelessness. 
His discouragement of the growth of divorce bills checked 
a great and increasing evil, the correctness of his assertion 
being admitted, that nine out of ten cases of adultery which 
came into the courts below, or to that bar, were founded in 
the most infamous collusion, and that as the law stood, it was 
a farce and a mockery, as most of the cases were previously 
settled in some room in the city, and juries called upon to 
give exemplary, damages, which were never paid, nor expected 
to be paid, to the injured husband. 

Lord Eldon's opposition however included with too little 
discrimination good measures as well as bad, and was espe- 
cially directed against reforms or changes in the law. He 
brought an experience of fifty years, as barrister, judge, and 
Chancellor to bear against the improvement of our jurispru- 
dence. When no other topic remained, he would have recourse 
to sophistry, would appeal to the compassionate feeelings of 
his auditors, or invoke authorities. Against the Limitation of 
Actions' Bill, a most salutary statute, which swept away be- 
tween fifty and sixty species of actions, his argument resolved 
itself into the lamentation, that professional men, if these mea- 
sures were carried, would have to begin their legal studies 
over again. *' So numerous were the alterations contemplated 
with respect to landed property, that it would be soon neces- 
sary, when a gentleman went to amuse himself on his estate 
in th^ country, to take an expert solicitor or clever barrister 



64 Life of Lord Eldon. 

with hiin to inspect his title-deeds, to ascertain the validity of 
his rights." To the Administration of Justice Bill his objec- 
tions were more specious, and involved a clear constitutional 
principle. He would not delegate to the judges a power par- 
liament ought never to relinquish, that of legislation. He 
could not agree that the rules made by the judges should five 
years hence have all the force and effect of law, and be to all 
intents and purposes the law. So again, when valid reasons 
against the principle of the Bankruptcy Court Bill failed, the 
ex-Chancellor appealed to past ages. " He believed that the 
eminent persons, who had presided in the Court of Chancery 
the last 120 years had entered on the discharge of their duties 
in that Court with the firm determination to effect every im- 
provement that could be effected in it, and as none of them 
had recommended, or proposed such a change as this, it was 
plain that it was not a species of change which they would be 
inclined to regard as an improvement." But our surprise at 
these objections is slight compared to the regret, which we, 
and all admirers of Lord Eldon, must ever feel, at his perse- 
vering negative on the abolition of the slave trade and the 
amelioration of our criminal laws. Against both these hu- 
mane objects, worthy of a Christian legislature, the learned 
lord, misled by his regard for property and vested rights, ex- 
erted all his eloquence. We admire his fimmess in rendering 
the House of Lords a sort of floodgate against the torrent of 
legislation which was rushing too impetuously through the 
Lower House, but cannot acquiesce in his reasons for attempt- 
ing to roll back the tide of mercy and civilization. 

" With respect," he said, " to a state of slavery being con- 
trary to the ^genius of the British constitution, I must say, my 
lords, that when I find this system of trading was fostered, 
encouraged, and almost instituted by the British constitution, 
and I might add, under the auspices too of so great a con- 
stitutional authority as my Lord Somers, I should hesitate a * 
long while before I ventured to say slavery was contrary to 
the genius of the British constitution. With respect to a 
state of slavery being contrary to the genius of the existing 
religion, when I recollect that a state of slavery had for cen- 
turies existed, that the legislature of this country had encou- 
raged it not only by the countenance afforded to it by the 
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laymen who have figured in the history of this country, but 
also by a bench of bishops, as learned, pious, and respectable, 
as that which their lordships now saw before them, who must 
have known what was and was not contrary tQ the genius of 
the existing religion. I own I cannot easily bring myself to 
say that a system, which has heretofore received such a sanc- 
tion is so clearly contrary to the genius of existing religion as 
some noble lords seem to think it." These doubts and scru- 
ples appeared to be rather increased than diminished by the 
tide of popular favour running counter to them, and when the 
Slave Trade Abolition Bill was finally read in the House of 
Lords in 1807, the voice of the Chancellor was still loudly 
raised against it in prophetic denunciations of the future, and 
in appeals to authority. " If they consented to the slave 
trade on the coast of Africa, the application of the same prin- 
ciples would necessarily compel them to extend the abolition 
to the West India Islands. The slave trade had been sanc- 
tioned by parliaments, in which sat the wisest lawyers, the 
most learned divines, and the most excellent statesmen.'^ He 
declared, that on this subject he had always differed from his 
illustrious friend William Pitt. He adverted again to Lord 
Somers and Mr. Locke, who did not think it wise or politic to 
oppose it. The Slave Trade went down, however, according to 
Lord Brougham's simile, with only sixteen commoners sticking 
in the shrouds, but with thirty-six peers, among whom were 
the late king (then Duke of Clarence), Lords Westmoreland, 
Sidmouth, St. Vincent,and Hawkesbury. The gentle animad- 
versions passed by Wilberforce on the timid and unwise policy 
of his distinguished friend do him credit. " The slave trade,'' 
he writes in his Diary (1804) " was opened by the Chancellor 
in a very threatening speech, because overrating property, and 
full of all moral blunders, yet amiable in some views. He 
showed himself to labour with feelings as if he were the legi- 
timate guardian of property." " On the last occasion," he writes 
to an acquaintance, " our old friend Eldon grieved me," and 
notes down in his private memorandum, what must have been 
very true, " Lord Eldon humiliating." 

The attempted reforms of Romilly were, in like manner, 
perseveringly frowned down by the Chancellor, under whose 
guidancje the House of Lords, year by year, too successfully 
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resisted those safe and salutary reforms which tended to hu- 
manize our statute book. The offence of shop-lifting, he would 
argue, had increased enormously in the expectation of a bill 
for abolishing death for stealing to the amount of 5s, in a shop, 
passing into a law. " Was it an encouragement or discourage- 
ment," he asked, " in the eyes of any man of common sense 
to commit a crime, that, instead of being hanged, if he com- 
mitted it, he could, at the most, only be transported?" With 
grave and statesmanlike displeasure, Lord Grenville declared 
that such an argument proceeded from the school of Draco, 
and, if worth anything, only came to this, that death should 
be the penalty of every transgression. But liOrd Eldon in- 
sisted that facts bore out his opinion, while he indignantly 
repelled the cruel corollary sought to be deduced from it. 
The judges, he said, having found a gi'eat number of horses 
had been stolen, announced publicly, that on the next circuits 
they would leave every man for execution, who was found 
guilty of the crime of horse-stealing. Between that and the 
next circuit not one horse was stolen in all England. We 
doubt the fact, but not that the worthy judge implicitly be- 
lieved it, for such stories are often circulated in favour of or 
against obnoxious systems, and readily find acceptance vidth 
believers in the efficacy of terror. In a discussion on the large 
discretionary powers with which the judges were entrusted, 
Lord Eldon, at the same time that he justified the discretion^ 
related some interesting particulars of his own conduct as a 
criminal judge. " I feel great doubt whether it is not more 
advisable to leave the law upon its present system and on its 
present method of submitting to the discretion of the judge 
to discriminate the different shades of offence. I think it 
would be unwise to divest a judge of the power which may be 
so often exercised with prudence and humanity. Within my 
own experience cases have occurred where, if the power was 
not vested in the judge, the greatest violence might have been 
done to the cause of justice and humanity, I will take the 
case of sheep-stealing. My lords, in the court in which I had 
the honour of once presiding as judge, I remember a whole 
family of persons were indicted for stealing a single sheep. It 
was a case of peculiar hardship. These poor people were driven 
to the commission of a capital crime by the pressing calls of 
hunger and famine ; exhausted nature^ no longer able to bear 
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the restraint of human laws, thfew aside every consideration 
of honesty, and these unhappy wretches committed an offence 
which subjected them to a capital punishment. Now, iny 
lords, no man living could say that this was a case where 
the judge should have no discretion. There is no man 
living who could go through such a trial without feeling 
that he would commit a greater crime than the unhappy 
wretches themselves, if he permitted the law to take its 
course. But, my lords, I shall mention another case where 
the principle is appUcable in the other way, I mean in the case 
of horse-stealing* I remember this remarkable case to have 
happened during the short time I had the honour of holding 
that situation. A man was indicted for stealing a horse of 
the small value of bs. which he had sold for that sum to a 
horse butcher. The jury found him guilty, and you will per- 
haps be surprised to hear that for so trifling an offence I suf- 
fered the law to take its course. The punishment of death for 
this offence might appear extremely harsh, but, my lords, in 
this instance I was guided by the nature of the evidence in 
the course of the trial, the details of which I have now fresh 
upon my memory. It appeared, I think, that on the prisoner 
were found skeleton keys of all the turnpike gates within 
twenty miles of London, which he had manifestly procured for 
the purpose of carrying on the regular business of a horse- 
stealer. My lords, these are the difficulties that would con- 
stantly arise in the administration of a law which prescribed 
the particular species of punishment for a particular offence. 
While in the one case you would be acting with the greatest 
possible severity, you would in the other act with the greatest 
injustice." 

But however much we may agree with the Chancellor's 
vindication of a large discretionary power being vested in the 
judges, it must be admitted that he allowed his timidity to 
subdue his judgment, and made his humane feelings ancillary 
to his caution in withstanding all legislative attempts to miti- 
gate the rigours of the penal code, even its punishment of 
fire and the scourge to women, and its nauseous penalties for 
high treason. He confessed that in early life he had felt 
a disposition to criticise parts of the criminal law before ob- 
servation and experience had matured his reason, but that 
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since he had learned to listen to those great teachers in this 
important science^ his ideas had greatly changed, and he 
had seen the wisdom of the principles and practice by which 
our criminal code was regulated ; a declaration which must 
sound strange to those who recollect the vast number of cases 
in which death has been since abolished with the almost 
unanimous assent of philanthropic and prudent men, and who 
bear in mind that at the period of his making such an avowal 
fresh penal statutes were constantly promulgated after the 
receipt of the old play, " as bloody as might be." But true 
to the last in his defence of property, he opposed the abolition 
of the punishment of death for forgery, contending that if the 
legislature remitted this dread penalty for such a deliberate 
offence, they would sacrifice to the cupidity of the abandoned 
that property which it was their duty to protect. It was well 
said by a writer, who opposed his views on this question, that 
had he lived in the days of Queen Elizabeth he would have 
used the rack according to the benevolent proviso of Lord 
Burleigh, " as charitably as such a thing could be," but that 
he would have been found voting and speaking against a mo- 
tion for its disuse, so decided was the contrast between his feel- 
ings and his fears. And yet they would wholly misread his 
character, and do much injustice to his moral worth, who 
should attribute this yearning for the integrity of our criminal 
code to any habitual indifference to human sufferings, or cal- 
lousness of heart. The letter of the law was sanguinary, but 
no blame could be justly imputed to its administration. The 
Chancellor might recommend his sovereign to suffer execu- 
tions to take place ihore frequently than the boundless com- 
passion of some modern legislators might approve; but he 
never sanctioned the infliction of the last penalty without the 
most anxious care. As a writer on our system of penal juris- 
prudence, Mr. Miller, has justly remarked, " In those cases in 
which the security or good order of society requires severity 
to be employed, the public officers on whom the infliction of 
it happens to devolve have their feelings sufficiently harassed 
in consequence of the restraint which their judgment is 
obliged to impose on their inclinations, without being at the 
same time accused of want of humanity, for no other reason 
but because they dare not conscientiously indulge it." No 
one could be more painfully solicitous to do justice, and, ac- 
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cording to the law as it stood, to love mercy. He never went 
to the King with the Recorder's report in his hand, without 
having carefully read and made an abstract of every case. 
To this humane diligence Sir Robert Peel, when Home Secre- 
tary, bore the following conclusive testimony : * It had fallen to 
his lot to send to the Chancellor at the rising of his Court to 
inform him that on the ensuing morning his Majesty would 
receive the Recorder's report, containing, probably, forty or 
fifty cases. On proceeding from the Court of Chancery the 
noble lord would, as was his uniform custom on such occa- 
sions, apply himself to the reading of each individual case, 
and abstract notes from all of them, and he had known more 
than one instance in which Lord Eldon had commenced this 
labour in the evening and had been found pursuing it at the 
rising of the next sun." 

The conscientious humanity and love of individual justice, 
which dictated this extra-judicial toil, deserves the higher 
commendation, when we consider the multifarious duties 
which devolved upon him on quitting his Court. According 
to the method established in his time of deciding appeals, the 
whole anxiety and care of a renewed hearing fell to his lot, 
the illustiious conscripts who sat with him being secured 
only for a single day; and if the appeal proved long and in- 
tricate It might, as was sarcastically observed, begin before an 
inexperienced youth of one-and-twenty, be continued by a 
general of horse, and ended by a yellow admiral. Thus, in 
effect, unassisted, he laboured with unceasing and impartial 
diligence to revise his former judgments, and gave satisfaction 
even under the disadvantage of an unsatisfactory system. 
But in addition to the multiplied appeals there was opened a 
large expanse of parliamentary toils. The sittings of the 
House of Lords had begun to extend late into four nights of 
the week, instead of the quiet, easy repose which former occu- 
pants of the woolsack had enjoyed when occasional debates of 
two or three hours on some important topic, during two or three 
months in the year, comprehended the light task of legisla- 
tion. The length and frequency of their meetings on subjects 
of grave public interest, imposed on Lord Eldon a more re- 
sponsible duty than had fallen upon any of his predecessors. 
From these he never shrunk, even to the minutest particU- 
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lars, and obeyed the standing orders with an exact fidelity, 
characteristic of the man. The powers and functions of 
Speaker of the House of Lords, though far inferior in impor- 
tance to those of Speaker of the Lower House, found in him 
an excellent representative. He delivered the thanks of the 
House with great dignity to the Duke of Wellington, and, 
standing covered, expressed in language befitting the president 
of the assembled peiers, the honours due to the baron, viscount, 
earl, and duke, who then for the first time in the history of 
the peerage, took his seat with these accumulated dignities. 
His address of congratulation to Lord Exmouth was also feli- 
citous for its propriety and grace. His vigilance in preserv- 
ing inviolate all the orders of the House was most exemplary, 
as might have been anticipated. He would not allow a 
petition to lie on the table which prayed their lordships to 
give some bill a cool and deliberate discussion, as it contained 
an impertinent insinuation. When the late King, then Duke of 
Clarence, persisted in putting irregular questions, the Chan- 
cellor, undeterred by the rank of the oflender, left the wool- 
sack to make a solemn protest against questions and conver- 
sations inconsistent with the regularity of their proceedings. 
The Duke having afterwards taxed the Chancellor himself 
with violating the orders of the House in addressing the lords 
more than once in the same debate. Lord Eldon displayed 
such vivid emotion and concern that the Prince of Wales im- 
mediately rose and tendered a handsome apology to sooth 
his wounded feelings. His indignation at a breach of order 
was sometimes expressed in terms too great for the occasion, 
as when he declared that, in the course of thirty years* experi- 
ence he had never witnessed anything so monstrous and dis- 
orderly as the production of a newspaper in the House. He 
would now and then declare his anxiety to preserve the tone 
of debate and decorum of proceedings in a way calculated to 
provoke merriment among the younger members. " He (Lord 
Eldon) would not consent to remain ten minutes longer in his 
situation if the House decided a certain point against which 
he was declaiming to be in order." When the Duke of Sussex 
put some questions to Lord Liverpool, with regard to the 
elopement of the Princess Charlotte, and the prime minister 
had declined to satisfy his curiosity, the Chancellor rose to 
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tell his noble friend^ that if he bad answered the first of 
these questions^ he would never have conversed with him 
again. The following daring breach of privilege was opened 
by him to the House with a pathetic gravity, which it required 
all the respect due to his character and. station not to treat as 
a burlesque. There was a standing order that strangers 
should not be permitted to appear below the bar. " The officer 
of their lordships' house had thought proper to discharge the 
order, and permitted them to appear, under certain restric- 
tions^ without sticks or umbrellas. A pei*son presenting him- 
self for admittance had been desired to leave his umbrella 
behind, which he did, and which was afterwards taken away. 
That person had thought proper to bring an action against 
the officer of the House to recover the value of the umbrella, 
and had takeil upon himself — the audacious leveller — to serve 
him with process in their lordships' house." The most submis- 
sive apology and withdrawal of all proceedings of course suc- 
ceeded. When in the course of a debate on one of the Vice 
Admiralty Courts, Lord Suffolk showed a procter's bill, open- 
ing it and laying it along the floor to a length of apparently 
twenty feet. Lord Eldon expressed his deep regret that a 
member of that high assembly should introduce a species of 
mummery never before witnessed in those walls. Long after 
resigning the seals, when the woolsack was occupied by a more 
volatile Chancellor, the venerable peer, in the course of the 
discussion on the Plurahty of Benefices Bill, called their lord- 
ships' attention to the fact, that during the debate on such an 
important measure the Lord Chancellor was absent from the 
woolsack without the plea of indisposition. He could state, 
without fear of contradiction, that three High Chancellors 
had never been absent without an explanation of the cause. 
The- Speaker was never absent without stating to the Deputy 
Speaker that he was to be absent, and the reason for that ab- 
sence. An apology was in consequence tendered, but on a 
repetition of the offence this vigilant champion for the stand- 
ing orders again renewed his censure, and fastened the fugi- 
tive to his seat. Lord Brougham having alleged the even- 
ing sittings in his court as an excuse, and stated that in ano- 
ther week he should have got through the whole of the 
business in his Courts the ex-Chancellor would not accept his 
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justification. The paramount duty of the Chancellor was to 
be in his place in that House during their lordships' sittings, 
and not to be employed elsewhere. For these rebukes Lord 
Brougham afterwards took a pleasant revenge. A prelimi- 
nary debate having taken place on the Reform Bill without 
any substantive motion^ and a succession of noble speakers 
having exhausted their invectives on the scheme^ Lord Eldon 
rose, and took great shame to himself after thirty years' expe- 
rience, for not having sooner risen to order. He took shame 
to himself, he repeated, for not having sooner risen. Lord 
Brougham sneered at the old peer's convenient discovery. 
'^ Not till he had listened to every single argument against the 
bill, did he discover the disorder. Since a quarter to six, it 
appeared, they were acting thus disorderly, and now a light 
broke in upon them, and the learned lord cried out, Gods ! 
how disorderly we have all been these two hours ; let us be 
so no longer, let us amend, and not sanction the irregular dis- 
cussion, no not two minutes longer. It would appear that 
they had during these two. hours of oblivion of the usages of 
parliament, for which the noble and learned lord had so 
mournfully reproached himself, exhausted all their disorderli- 
ness, and that therefore they could not for the souls of them 
continue so for a short time, longer." We may smile at this 
apparently dexterous call for order, and readily admit that 
Lord Eldon, like Speaker Onglow, was sometimes laughed at 
for his particularity, but the strict observance of rules and 
orders depends mainly on minute attention to trifles, and 
neither of these great Speakers would have had such honour- 
able mention from posterity, had they not been rigid guar- 
dians of the most exact decorum. The office of Speaker in 
the Upper House is clothed with few of those prerogatives 
which accident and the pressure of business • have enabled 
Speakers of the House of Commons in progress of time to as- 
sume ; but it has one advantage, of which Lord Eldon freely 
availed himself. The Speaker is not only required not to 
decline, but expected to take a part, and a prominent part, in 
the debates. 

As a debater among his brother peers. Lord Eldon, during 
his twenty-five years' continuance in office, exercised even 
a greater sway than might have been deemed ^xtrinsir 
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cally due to his character and station. Oratory was not his 
forte, but in the Upper House he was always listened to with 
marked attention, and would often silence, though he might 
not convince, opponents with his arguments of calm and persua- 
sive wisdom. His gentle temperament had too much fine silver 
mixed with it for the alloy of the House of Commons — ^the 
derisive cheers — the not encouraging " Hear,'* — the fierce 
agonistic personal contests had wholly unnerved Mr. Scott, and 
sometimes appalled the intrepidity of the Attorney General. 
But in the comparatively small and aristocratic assembly to 
which he was ushered on being appointed a Judge, within 
whose quiet precincts, sacred from the profane vulgar, two 
lay peers and one spiritual peer are sufficient to constitute a 
house, where the discussion frequently assumes a coUo- 
quial character, and is almost invariably distinguished by per- 
fect order and decorum *' to audience meet," " of grave and 
reverend seigniors," their Speaker was wont with ease to him- 
self, and without premeditation, to deliver his sweet and honey- 
ed sentences, to tell the pleasant story, relate some profes- 
sional anecdote or joke, just good enough to provoke a smile, 
and on graver occasions, to draw from his stores of learning and 
experience, to inform, admonish, guide. Hisutterance in the 
Commons had been considered slow and somewhat embar- 
rassed ; he had there, and in court, a nervous trick of stroking 
his chin, asif to quicken the words that came reluctantly, and 
not trippingly, to the tongue. But these defects had wholly 
disappeared in the House of Lords, where his style and de- 
livery were compared for excellence to Lord Camden's — little 
raised above the tone of private conversation, who seemed to 
be arguing with a friend rather than contending with an ene- 
my; it was the " mitis sapientia Loelii." He would some- 
times advance a proposition that had almost the force of pa- 
radox, and indulge in a sophistical sorites. For example, 
*' the Habeas Corpus Act would have caused the greatest 
dang^ to the constitution, if parliament could not controul 
parliament ; if what was then enacted could not, on certain 
emergencies, be suspended :" and again, with regard to the 
meeting at Peterborough, *' when he read in his law books 
that numbers constituted force, and force terror, and terror 
illegality, he felt that no one could say the Manchester meet* 
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ing was not an illegal one.^' His terse sayings that the union of 
church and state was not to make the church political^ but the 
state religious, haa become proverbial for its felicity; — the text 
and motto to an important^ truth, and a most salutary "doctrine. 
Of his dexterity in debate, Lord Eldon gave a remarkable 
instance in defending a privilege peculiar to the House of 
Lords, that of voting by proxy, when, owing to a particular 
combination of circumstances, in a discussion on the Regency 
question, it chanced to be warmly impugned. " It had lately," 
he said, '' become the fashion to talk of this as an absurdity^ 
that, what had been i^reed to by a majority in a committee, 
should be reversed on the House being resumed, by a ma- 
jority the other way, through the means of proxies. He 
should only say in answer, that the right of the lords to vote 
by proxy had been proved by the constant usage of parlia- 
ment, and that it was no argument against a right or a privi- 
lege, to urge that it might be abused. It might happen, — be 
was confident it had not hitherto occurred, — that when a 
debate had been going on from five o'clock, a peer might 
come in at two or three in the morning, and give his vote, 
although knowing nothing of the subject under discussion. 
It might also occur at some future period — he was sure it 
had never happened — that a peer might come in at the end 
of a judicial business, and give his vote, although he had 
not heard the arguments, and was ignorant of the point at 
issue. Was it however to be argued, that because these 
abuses might exist, that therefore any restrictions were to be 
placed on the votes of noble lords present ? The same argu- 
ment applied to proxies. In whatever way the vote by proxy 
was to be considered, if as a privilege, there was no reason 
why their lordships should relinquish it ; and, if as a duty, it 
ought to continue to be exercised," Having proposed four 
resolutions in favour of proxies, he was opposed, with more 
than his wonted flightiness and indecorum, by Lord Stanhope, 
who thus gave his learned antagonist, in reply, the advantage 
of the pointed sarcasm, that, " After the speech they had 
just heard, it would be for their lordships to consider, whether 
it would not be better, consulting the dignity of that House, 
and the decorum of their proceedings, to vote always rather 
by proxy than in person." The division proved bow nicely 
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balanced the parties were, and how opportune for hid friends 
was the Chancellor's interposition. There voted for his reso- 
lutions, Contents^ present 68, Proxies 27 — 96. Not Content 
67, Proxies 26 — 93. A bare majority of a single peer and 
a single proxy. 

So great was the change produced by place and circum* 
stances, that Lord Eldon often singled out in debate and 
overthrew his former antagonists at the bar, EUenborough 
and Erskine. He had recommended Mr. Law to the office of 
Attorney- General, but their tempers and ways of thinking 
were too different to allow much personal friendship. The Chief 
Justice, unaccustomed to controul his feelings, and impatient 
of contradiction, would sometimes express himself in terms of 
turbulent freedom, especially when he saw, or fancied that he 
saw, an attempt at injustice. The capture of the Danish fleet 
was one of the themes on which he declaimed with the violence 
of a demagogue rather than the tone and temper of a senator. 
To the ponderous acrimony and high-toned declamation of 
the learned judge. Lord Eldon applied, on quitting the wool- 
sack, a rebuke equally grave and dignified. " He would take 
the liberty of expressing his sentiments in the same decisive 
tone as the learned lord, and say, that so far from feeling 
himself dishonoured as an Englishman by the expedition 
against Copenhagen, he should have felt himself dishonoured, 
if under all the circumstances he had hesitated to concur with 
his colleagues in advising the expedition." Lord EUenborough 
having said that it was very convenient for the country to ap- 
propriate to itself the property, which another who had the 
right to it was possessed of-^that it was j3l sort of doctrine he 
was so much in the habit of hearing at the Old Bailey that he 
could not avoid expressing himself with some warmth ; the 
Chancellor pointedly retorted,—" The country would feel this 
great national question ought not to be decided altogether by 
the ordinary rules which governed decisions at the Old Bailey; 
but at all events he should hope if his noble and learned friend 
were reprobating the principle before a jury at the Old Bailey, 
he would not forget when he stated his opinion to detail the 
evidence on which that opinion was founded." 

With the volatile ex-Chancellor, his good humoured succes* 
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sor would often play at tricks of fence, using friendly foils and 
not " unbated swords/' but in the trial of skill to prove which 
was best master of his weapon he sometimes drew blood. Lord 
Erskine used to dwell with self-complacency on those scenes 
of his early triumphs, the state trials, and loved to inform the 
lords how the grateful multitude drew him home every night 
in his chariot. One evening Lord Eldon broke the charm of 
this favourite narrative, by mischievously suggesting that his 
friend forgot to mention that, on the last occasion when the 
mob took the horses out of his carriage, they forgot to bring 
them back. The manner in which he foiled a more ambitious 
effort of his clever rival was still more amusing. This con- 
summate actor on his proper stage, where he had gained and 
deserved universal approbation, when driven in a state of 
splendid exile to the House of Lords, seemed to dwindle be- 
neath his former stature, to shrink within himself, and, in the 
absence of a favourable audience, to lose with self-confidence 
and the consciousness of sympathy all the magic of his ora- 
torical power. On the occasion of the Seditious Meetings 
Bill, caused by the tumults of 1817, he delivered with visible 
eflPort a rhetorical effusion, of which the labour was more con- 
spicuous than the success. ^^ If the author of this bill had 
the government of the seasons, the elements of fire, water, 
and air would no longer have their immemorial liberties. To 
fire they would say, you. are an excellent servant, most bene- 
ficial when under due discipline, but most dangerous when 
left unrestrained ; you may therefore continue to blaze in our 
kitchens and our chambers, but you shall no longer descend 
from heaven with electric flashes. To air they would say, 
if you should presume to blight our fruit trees, or destroy our 
harvests, you shall be driven back to your caverns by a single 
justice of the peace !" We need not pursue farther these 
figurative spirits of the rhetorician, which, out of keeping 
with the time, place, and subject, were effectually laid amid 
the laughter of the house by the Chancellor's good humoured 
reply. " A noble lord on the preceding night had moved an 
amendment with respect to lectures on physical science. He 
supposed it was to this they were indebted for the learned 
dissertation they had heard upon fire, water, and air. His 
learned friend had spoken of controlling these elements as if 



Life of Lord Eldon. 77 

they had been living within the jurisdiction of this country, as 
British subjects, and liable to be regulated by acts of parlia- 
ment ; as a member of their lordships' house he wished they 
were subject to their jurisdiction, for there was a fire in the 
house, which, whether it operated on the constitution of the 
country or not, certainly often operated on his constitution 
and that of others in no very favourable way ; and if they 
could restrain the mischievous effects of that fire by any 
clause in an act of parliament their lordships would do a great 
deal of good to themselves. So with respect to air, it was a 
great misfortune that it was not a British subject within their 
lordships' j urisdiction, for then out of regard to a most respect- 
able friend of his then present, the clerk at the table, who 
found himself so ill at ease when the windows were open, he 
was sure their lordships would be very glad to put the air 
under some regulation and to leave no parliamentary means 
untried of shutting out the intruder. As to water he believed 
neither their lordships in general, nor his noble and learned 
friend in particular, had much to do with it ; but he really 
could not believe that his learned friend was very serious in 
his opposition to the bill, when he considered that so great a 
portion of his speech was made up of long quotations from 
the philosophical theories of Mr. Burke, and those whimsical 
observations about fire, air, and water.*' 

The most elaborate specimen of Lord Eldon's oratory in 
the lords was his printed speech on the Queen's trial, in 1821, 
in which he discussed the details of evidence tending to crimi- 
nate and convict that unhappy personage with singular shrewd- 
ness. The peroration is entitled to high praise for its spirit of 
calm fortitude and appropriate dignity. " One word more, 
my lords, and I have done; as to what has passed or is 
passing out of doors I will take no notice of it, for I am not 
supposed to hear or to know any thing about it ; only this I 
will say, that, whatever has happened, or whatever may 
happen, I will perform my duty here. But in the course of 
this solemn inquiry your lordships have heard from the bar of 
this house what I was very sorry to hear, and what I believe 
was never l^efore addressed to a court of justice. Something 
like a threat was held out to your lordships, that if you passed 
judgment against the Queen you never would have the power 
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of passing another judgment. I do not profess to use the 
words of the speaker, but the impression is distinct upon my 
mind. My lords« however that may be, I will take upon myself 
to declare that an address of such a nature, such an address 
of intimidation, to any court of justice has never until this hour 
been deemed consistent with the duty of an advocate, and 
that such an address, whether an advocate has a right ta 
make it or not, ought to have no effect whatever on your 
lordships. You stand here as the great and acknowledged 
protectors of the liberties, the character, the honour, and the 
lives of your fellow subjects, and you cannot discharge that 
high trust a moment longer than while you can say to one 
another, and for myself, if I bad not a moment logger to live 
I would say to you, ^Be just and fear not!' My lords, I 
know the people of this country, I am sure that if your lord- 
ships do your duty to them by preserving their liberties and 
the constitution which has been handed down to you from 
your ancestors, the time is not far distant when they will do 
their duty to you ; when they will acknowledge that those 
who are invested with the great judicial functions of the state 
ought firmly to meet all the reproaches to which the faithful 
performances of those functions may expose them — to court 
no popularity, to do their duty, and to leave the consequence 
to the wisdom and justice of God/' He declared tHat he 
had entered on this grave, judicial, and legislative proceeding, 
a source of deep anxiety to the Chancellor both for public 
and private reasons, in the spirit so well described by im emi- 
nent English judge, who had made a covenant with God and 
himself, that neither affection nor any other undue principle 
should ever make him swerve from the strict line of duty. It 
was sought to embarrass him on her Majesty's landing, by 
confiding to his care a petition which she wished to be pre- 
sented to the House of Lords, but he at once declined the 
task, saying, that it appeared to him better that it should be 
presented by any other noble lord than himself. He added, 
using a characteristic figure of speech, that no feeling of dis- 
respect to the illustrious person had influenced his ccHiduct : 
he was ready to declare in the face of the whole world that 
he would rather suffer death than admit any abatement of the 
principle that a person accused is not therefore to be con- 
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sidered guilty. In the discussions that suddenly arose on 
novel points of evidence Lord Eldon displayed singular acu^ 
men, and conducted the trial (for into such the Bill of Pains 
and Penalties resolved itself) with dignified firmness, but 
perfect equanimity. Having, through mistake of his meaning, 
interposed when a counsel was speaking, he at once apolo^ 
gized, observing, that no man who acied as a judge could 
expect to be treated with respect unless he showed respect to 
others. ^^ He, therefore, thought it right to state, that having 
found that he had misunderstood the object of Mr. Williams, 
he was sorry that he had interrupted him.'' But though 
courteous he would check the least attempt at imposition, and 
keep even Mr. Brougham in order,**a feat almost as difficult 
as holding quicksilver fast in the hand. That advocate 
having requested permission to coiiiment on the evidence for 
the crown, and then adjourn the defendant's case, was in-* 
formed by the Chancellor that such a course could not be per* 
mitted. He complained of what he was jpleased to call his 
unprecedented situation, and asked the delay of a day to come 
to a resolution. The Chancellor replied, — ^* Your lordships 
have placed the counsel in that very situation which is the 
situation of counsel in all proceedings in all courts. I appre- 
hend, however, that you will undoubtedly feel it perfectly 
reasonable to accede to his request.'* The weight of testis 
mony to the Queen's guilt appeared so overwhelming as to 
compel the declaration from Lord Eldon, that no man had 
ever been guilty of more cruelty and injustice than he had 
been in acting upon the evidence in divorce causes, if the 
evidence on the table was not sufficient ; and, however party 
violence might affect to disbelieve it, the declaration could not 
but give him pain. He had formerly united with Canning 
and Perceval in offering confidential advice to that unhappy 
personage, then Princess of Wales, and had been a fkvourite 
guest when she resided at Blackheath. The right-hand seat 
at the dinner table was always reserved for the ex-Chancellor, 
whose conversation had sufficient festive gaiety to delight the 
vivacious foreigner. And though many long years of absence, 
travel, and defilement hcul intervened to throw a deep and 
dark shadow over the object of his faithful councils, the past 
could not wholly be forgotten. He betrayed no confidence, 
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and abstained from all personal acrimony^ but he had a duty 
to perform to his sovereign, from which he could not and did 
not shrink. That he truckled to the private resentment of 
George IV. to preserve his office was a calumny loudly urged 
and reiterated by faction^ but unjust. He had previously re- 
quested permission to resign, and held the seals some years 
longer at the importunate desire of the Court, and entreaties 
of his colleagues. At the very time the walls of St. Stephen's 
rang with complaints of his determination to retain office to 
his dying day, and then transmit it as a legacy to some chosen 
successor, he had sought an interview with the monarch, and 
offered to retire. 

The Shibboleth of his policy was attachment to the Esta- 
blished Church. On the death of Lord Londonderry his 
jealous fears for its safety had been quickened by the eleva- 
tion of Mr. Cannuig, the most high-minded and powerful 
advocate for Roman Catholic emancipation, to the post of 
foreign secretary; and nothing but a conviction that the king, 
the prime minister, a maj^ority in the cabinet, and the House 
of Lords, were firm against concession, could have induced 
him to unite with that enterprising minister. Never had the 
Church in her relations with the State a more staunch and 
zealous defender. Against the private and publicly expressed 
opinion of Lord Liverpool, he resisted successfully the first of 
a long series of concessions to dissent, the Unitarian Marriage 
Bill. " It was a sin at common law,^' he asserted, " to deny 
the divinity of Christ; and if so, their lordships should begin 
with repealing the common law, and not with passing an act 
of parliament in the teeth of it." In consequence of these 
and other stringent remarks, he received a sermon preached 
by a minister before an Unitarian congregation, in which the 
first- words were, '^ The Lord Chancellor asks what is an Uni- 
tarian ?" The sermon, he declared, though it had this singular 
commencement, was a very good one, as fer as he could un- 
derstand subjects of that nature. But he still persisted in his 
question. Was an Unitarian a person who denied the divinity 
of our Saviour ? He should be exceedingly glad to get a de- 
finition. What was objected to in the marriage ceremony 
was, the mention of the godhead under the name of the Fa- 
ther, the Son, and the Holy Ghost, when the clergyman at 
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the end of the ceremony prayed the blessing of God upon the 
man and wife. " The calling upon God to bless them under 
the terms of the Father, Son, and Holy Ghost, was what 
these persons deemed so great a hardship. Every Christian 
of common honesty and integrity, when he said ' God bless 
you,' meant the godhead in its general acceptation. It was 
on such grounds their lordships were called upon to make a 
law, not for the benefit of dissenters of other denominations, 
but for this particular class of dissenters, which, according to 
all the evidence of history, held doctrines of a more offensive 
description than any other class." Notwithstanding his ear- 
nestly urged objections, the Chancellor found himself in a 
ininority, 54 to 61, and though the bill eventually failed that 
session, he saw with alarm that the period of its becoming. 
law was not remote. When, in rapid succession, the Duke of 
York and Lord Liverpool passed away, and Mr. Canning 
kissed hands as premier. Lord Eldon perceived the time was 
come for resigning. He could not assist in undermining the 
bulwarks of the church ; the new first lord of the treasury 
was equally incapable of treachery ; but they differed alto- 
gether in their ideas of what were bulwarks, and what the 
one would have resisted, the other insisted on preserving for 
security to that church, which they both loved and valued. 
Lord Eldon resigned the seals in March, 1827. His retire- 
ment from ofiice was soothed by the regrets of the King, — who 
presented his faithful Chancellor with a splendid silver vase, 
richly embossed with classical illustrations, — the respect of the 
people, and the acknowledgments of the generous prime mi- 
nister, that, however much concert might be imputed to others, 
his conduct had been without reproach. When most indig- 
nant at some of his late colleagues, Mr. Canning declared in 
the House of Commons that it was bare justice to Lord Eldon 
to say, that his conduct wa^ that of a man of the highest 
feehngs of honor, and throughout it had been above all ex- 
ception« 

The danger which he had long foreboded came at length, but 
not from the quarter that he had looked for it. The dreaded 
Canning died in five months after his resignation. When that 
gallant spirit was at rest, and an imbecile administration — a 
body without the soul — had given way to the Duke of Welling- 
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ton, it was naturally expected that, having quitted office with 
his late colleagues. Lord Eldon would have returned to the cabi- 
net with them, though not in the same situation. We have 
reason for believing that he would have accepted the post of 
president of the council, or privy seal, offices that did not im- 
pose any onerous duty, but these posts of dignified repose were 
reserved for younger, not better, peers, and being deemed 
invalided, he had not even the opportunity of refusing. His 
presence would have checked ministers in their downward 
path of concession on all ecclesiastical matters, but might 
possibly have retarded some beneficial changes, and have in- 
terfered with several salutary legal reforms. Ea^ly in the 
session he found himself, for the first time in his political life^ 
in active opposition to the leading measure of a Tory govern- 
ment acting upon Whig principles. Defeated in their oppo- 
sition to the repeal of the Test and Corporation Acts by a 
majority of the Commons, government adopted the scheme^ 
and took it up in the lords with the fondness for a sudden 
favourite. Greatly to the surprise of Lord Eldon, he heard 
the repeal advocated by several of the prelates of the church. 
*' Much as he had heard," he said, *' of the march of mind, 
he never expected to see it march into their lordships' house 
with the Duke of Wellington and the Bishops consenting 
parties. For my part," concluded the stout-hearted old peer, 
^\ I will not give up the church ; let that be the work of others 
— whether within or without the church I care not." He 
laboured manfully in committee to add some additional re- 
stricting clauses, and, when he had failed in all, recorded his 
deliberate protest. " He solemnly said to the Test Act Repeal 
Bill not content from his heart and soul. He could not con- 
sent to give up the constitution, as well as church establish- 
ment, to the extent the present bill proposed. He could not 
do this. It must be the work of otfiers. Be they within or 
without the church, it mattered not to him. If every man in 
that house supported the bill, he alone would go below the 
bar and vote against it. He did not praise the church for 
their abstinence from petitions. If restless activity on the 
one side was only to be met by dormant apathy on the other, 
let the consequences rest upon them, and not upon him." 
The years which followed this first inroad were marked by 
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constantly recurring aggressions on the Church of England ; 
one session it was sought to dissociate the church established 
by law from the state, and in the next to dissever Protestant* 
ism at large. As one blow rapidly succeeded another, like the 
strokes of an active woodsman, Lord Eldon might be com- 
pared to the ancient Druid defending his consecrated grove; 
or, to apply a classical description of Virgil, he resembled 
some very old laurel tree protecting the once mighty Altar in 
its hour of exposure, 

'* ^dibus in mediis nudoque sub flBtheris axe 
Ingens ara fuit, jvxtaque veterrima laurus 
Jncninbens sraB, atque umbri complexa Penates." 

In 1829, seconded by a large proportion of the people 
of England, he struggled with the strength of despair 
against the unconditional grant of Roman Catholic eman- 
cipation. His early, matured, and late opinions, which he 
always maintained in private as in public, were, that the 
admission of Roman Catholics into parliament would be un- 
objectionable, provided sufficient protection could be given 
against their attacks on the establishment, and though he 
confessed he could not himself imagine or divine any plan for 
effecting this, he conceived it not impossible that others might 
be more successful. A circumstance which occurred when he 
was attorney-general had made an indelible impression on his 
mind, and strengthened the surmise to conviction, that the 
declarations of men "who paltered with us in a double sense*' 
were not to be trusted. By the act of 1793, any Roman Ca- 
tholic admitted to office was made to swear, " I will not exer- 
cise any privilege to which I am or may become entitled, to 
disturb and weaken the Protestant religion and Protestant 
government in this kingdom.'' The signification of this oath 
turned on the word *- and." By a Jesuitical interpretation it 
was conveyed to the Roman Catholics of Ireland, that; except 
they disturbed as well as weakened, they did not break their 
oath ; and that, though they might not weaken by means of 
disturbing, they might conscientiously and safely weaken by 
any other means. We cannot wonder after this that he should 
deem the safeguards of 18@9 wholly fallacious, as indeed they 
were, and altogether insecure. He presented between 900 and 
1000 petitions against that destructive scheme, one in par- 

g2 
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ticular signed by 100,000 resident householders of London 
and Middlesex, and another from Liverpool so large that a 
porter could with difficulty bear the immense roll of parch- 
ment on his shoulders to the table of the house. In enforcing 
the prayer of these petitions, the old peer displayed all his 
former spirit and address. Having declared that he had re- 
ceived one signed by a number of ladies^ and expressed his 
intention to search the journals to ascertain whether such a 
petition were regular. Lord King inquired with a malicious 
quip, whether they were very old ladies. Lord Eldon retorted 
that he knew many old women who had more good sense 
and more upright feeling than the descendants of some chan- 
cellors. 

In the debate on the second reading, which lasted three 
nights, two of the most eloquent advocates for emancipation, 
Earl Grey and Lord Plunkett, reserved themselves avowedly 
with the intention of answering the ex-Chancellor. He spoke 
with less than his usual animation on such an inspiriting 
theme, and evidently shrunk from the encounter. A few 
days afterwards in committee he confessed with much frank- 
ness that he did not like to oppose himself, under the influ- 
ence of a teasing gout, to the formidable alliance which was 
formed by those who took different views on the subject, and 
illustrated his prudence by the following anecdote : — " I was 
once at Buxton with my venerable friend Lord Thurlow, who 
went there for the benefit of the waters. I called on him one 
evening at the inn where he was sitting, when he told me 
that he had heard there were six or eight persons in the house 
who meant to have a dash at the ex-Chancellor in the bath 
next morning. I asked him what course he intended to take, 
and he replied prudently that he meant to keep out of the 
way. The misfortune is, I have not been able to keep out of 
the way of those who have been anxious to have a dash at 
me.'' But though averse to the combat in solemn debate 
with younger rhetoricians, the venerable peer spoke some 
home truths in committee more effective than the best rounded 
periods of eloquence. He declared that, if religion had no- 
thing to do with politics, the present reigning family had no 
right to occupy the throne, and asserted that the people of 
England could never find a solid security for their liberties in 
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excluding a papist from the throne, but surrounding a pro- 
testant king with popish advisers. He would tolerate, but 
not encourage, much less do any thing to establish, religious 
error; and in his wrath^at the general tergiversations which 
prevailed, spared neither the trimming prelate nor the recreant 
lawyer. In this spirit he expressed his utter amazement at 
hearing a prelate state that the coronation oath was not 
binding on the king in hrs legislative capacity. If so, no oath 
was of any use. On Lord* Lyndhurst mentioning in the 
course of his argument, that Roman Catholics sat in par- 
liament under our Protestant government, Lord Eldon inter- 
rupted him with the sarcastic question, " Did the noble and 
learned lord know that last year ?" and when the Chancellor 
coolly replied, that he did not, but that he had prosecuted his 
studies since, his predecessor explained in a tone of banter 
fully justified by the provocation, "I can very well see that a 
Protestant Lord Chancellor may be very much under the influ- 
ence of a powerful prime minister." 

In his last address on the third reading he said, with so« 
lemn energy, ' I would rather hear that I was not to exist to- 
morrow morning than awake to the reflection that I had con-' 
sented to an act which had stamped me as a violater of my 
sacred oath, as a traitor to my church, and a traitor to the 
constitution." Having failed in alarming the king by a pri* 

^ In Moore*s Life of Byron, that noble lord is made to say, " In one of the de- 
bates on the Catholic question when we were either equal, or within one, (I forget 
which} I had been sent for in great haste to a ball, which I quitted, I confess, 
somewhat reluctantly, to emancipate five millions of people. I came in late, and 
did not go immediately into the body of the house, but stood just behind the wool- 
sack. Liord Eldon turned round, and catching my eye, immediately said to a peer, 
who had come to him for a few minutes on the woolsack, as is the custom of his 

friends, ' D n them! they'll have it now. By G the vote that is just 

come in will give it them.' " This statement would seem to impute considerable 
energy of expression, as well as feeling, to Lord Eldon on this subject. But the 
habit of mystifying, in which the poetical lord indulged, renders the truth of his 
story problematical. The expletives, we are inclined to think, he brought with him 
into the house. His virus he showed in some doggrel written in continuation of the 
Devil's Walk : 

." And he saw the tears in Eldon's eyes. 

Because the Catholics would not rise. 

In spite of his tears and his prophecies/' 
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vate interview at Windsor to exercise his veto, though he ab- 
horred the measure as much as his faithful councillor, and 
the startling majority of 109 having sealed ite fate in the 
Lords, he bade the House farewell in a moment of despair, 
and expressed his sorrowing conviction that the suh of Eng- 
land had set. 

^ Much idle merriment has been wasted on this strong figu- 
rative phrase, and puerile triumph evinced, that the seasons 
here should have experienced no perceptible change. The 
leading advocates for the measure — who prophesied that the 
grant of emancipation would be like oil poured on the troubled 
waters and prevent all further agitation, that it would 
strengthen the church in Ireland, that it would save that 
country 50,000 bayonets, that all would be henceforth har- 
mony and peace, (these and similar prophecies were braved by 
the orators for concession,) and who laughed at the notion of 
danger to the church from some half-dozen Roman Catholics, 
the maximum number likely to stray into the House — are 
surely disqualified from sitting in judgment on Lord Eldon. 
When we recollect what has been attempted and what ac- 
complished in the space of ten years — ten Protestant bishops 
cashiered, to apply a military metaphor to a church strictly 
militant — one-fourth of the revenues of that church confis- 
cated and the remainder threatened — sixty Roman Catholic 
members voting for the abolition of church-rates — every social 
institution tampered with ; when we behold a people without 
confidence, and a government without power, domestic inse- 
curity, colonial insurrection and foreign dishonour, we may be 
excused for thinking that the light has been dimmed in oar 
political horizon, and, if the sun of England has not set, that 
it has been in eclipse. 

Through the schism made by this fatal gift of unconditional 
emancipation issued the Reform Bill. The aged peer, though 
no longer sustained by the people, hastened back to his place 
in parliament to withstand the popular delusion with as much 
spirit as when thousands had been shouting encouragement. 
*^ His thoughts,'' he said, '^ were how to serve, not how to 
please, his countrymen, and so that he acted for them, he did 
not greatly care whether or not he acted vnth them.*' When 
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taunted with returning to the House which he had thi*eatened 
to quit for ever, he made this mild and memorable reply, " I 
certainly thought that was the last opportunity I should have 
of addressing your lordships. I felt myself called upon by a 
sense of duty which I could not resist from the moment when 
my sovereign called me to a seat in this House, as long as my 
straigth permitted me, to offer myself and my opinions to the 
sufirages and approbation, or to the dissent and reprobation 
of my fellow-subjects, and to them I boldly appeal after the 
delirium of this day shall have passed away." 

[To be concluded in the next number.'] 



AtlT. IV.— MERCANTILE LAW.— NO. XXV. 

{Marine Insurance — continued,) 

A LOSS having been sustained, and a claim made by the as- 
sured, we are next to consider what exceptions may be taken 
to the claim by the underwriter, either as invalidating it alto- 
gether, or as .^ucingitin character and degree. Exceptions 
of the first kind may be distinguished into two classes — where 
the liability has never attached at all — and where, having at- 
tached, it has been released or discharged before the accruing 
of the loss; and of these two classes the former again may be 
divided into such as affect the contract itself, and such as affect 
the obligation resulting from the contract by reason of the 
non-fulfilment of some condition precedent or concurrent, or 
the abandonment of the adventure insured. 

FiRST, excepticms to the contract are either to the form or 
the substance. Of the formal requisites of a policy, its essen- 
tial parts, the signature, and the stamp, we have sufficiently 
spoken in a former chapter. Substantial objections are prin- 
cipally, the want of an insurable interest, illegality, or misre- 
preeentatioii <»: concealment of a material fact whereby the 
assurer is misled. Of these the last mentioned alone lemains 
to be considered. 

The faa^ of the contract of insurance is the estimating of 
a fair equivalent in present money for an indemnity against a 
future coQtmgency ; and in order justly to appreciate the risk 
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in any particular case, the underwriter ought to be in posses- 
sion of every known fact by which the chances may be varied. 
Now the knowledge thus required is of two kinds — 1st, that 
general information, which is equally applicable to all adven- 
tures of the same kind, such as the average duration of a 
voyage from one given port to another, the nature of rivers and 
harbours, the prevalenceof certain winds and currents, and the 
dangers which belong to the navigation of particular seas, or at 
particular junctures, the usage of trade, and the hke ; and, 2dly, 
the knowledge of facts peculiarly concerning the individual 
venture to be assured. The general knowledge it is part of the 
underwriter's business to be supplied with ; but for information 
as to any particular fact or facts affecting the risk proposed, 
he must necessarily trust in great measure to the accuracy 
and candour of the party proposing. If he miscalculate upon 
data which are accessible to him, he must bear the conse- 
quence, but if he be misled either by an incorrect representa- 
tion or by a suppression of facts which he has no means of 
knowing, then he will not be bound by an engagement con- 
tracted on such erroneous assumption. Whether he has been 
in fact misled, is of course a question of evidence to be deter- 
mined, not by his own assertion, but by circumstances and 
probabilities ; so that when an exception of this kind is taken 
the inquiry is practically this — whether there has been a mis- 
representation or concealment such as might reasonably in- 
fluence the judgment of a prudent man as to the acceptance 
of the proposed insurance, or the terms on which it should be 
accepted. 

Fraud vitiates every contract, and in the contract of insur- 
ance, above all others, the most scrupulous good faith is ex- 
acted. A mis-statement or suppression in a point material to 
the calculation of risk prima facie indicates a fraudulent pur- 
pose ; but whether fraudulent or innocent^ if material, it will 
be equally fatal to the policy. In either case the contract 
wants the essential quality of a mutual understanding, and 
the insurer has a right to say, " you have misled me by stat- 
ing what was untrue, or in not stating the whole truth, so that 
the risk actually incurred is not the risk against which I un- 
dertook to indemnify." ^ 

> Cowp. 787* Per Lord Mansfield ia Carter v. Boebnii 3 Burr* 1907 ; and in 



Marine Insurance. 89 

■ 

Neither is it necessary to the support of the objection, that 
the loss for which indemnity is claimed should proceed from, 
or be connected with, the fact misrepresented or concealed. 
For example, if, during hostilities, a vessel were represented 
as neutral, being in fact the property of a subject of one of 
the belligerents, the underwriter would be equally released 
from his engagement, whether the loss were by shipwreck or 
capture. Here again the objection goes to the root of the 
contract itself. Had the truth and the whole truth been be- 
fore the underwriter, he might either have declined to take the 
risk at all, or at least have insisted on a higher preihium.^ 

These things premised as common to both, we proceed to 
consider, 1 , what is a mis-representation ; and, 2, what a con- 
cealment such as to invalidate the policy. 

1. A representation, as distinguished from a warranty, is a 
statement made before or at the time of the contract, but not 
embodied in the contract as part of its terms : and this distinc- 
tion is important ; for whereas a warranty or condition must 
be strictly and literally fulfilled, it is sufficient that a repre- 
sentation be substantially true f and again, evidence which 
might be conclusive as to a breach of warranty would not be 
so as to the falsehood of a representation.^ 

To constitute a warranty, the undertaking must appear in 
the body of the policy itself, or in the margin as part of the 
instrument, or, if contained in a separate document, roust be 
connected with and made part of the policy by direct refer- 
ence. A statement tiierefore in the written instructions, ap- 
pended to the policy, but neither directly nor by reference in- 
troduced into it, is collateral only, or, in other words, is not 
a warranty, but a representation.* 

A representation once made during the negotiation for an 

Rateliffe v. Sboolbrcd, 1 Marsh. Ins. 6, 1 , c. 11 , s. ?. See also Douglas, 306 ', and 
Pothier, Trait^ du Contrat de Assurance, 196. 

* Skinner, 327, per Holt, C. J. Seaman v. Fonnereaa, 2 Strange, ] 183. 

* Pawson V. Watson, Cowp. 785. Weir v. Aberdeen, 2 B. & A. 380. 

3 Von lugehi v. Dubois, 2 Campb. Idl. There the jadgnient of a competent 
foreign tribunal on the question of neutrality, which it was admitted would have 
been conclnsive as to a breach of warranty, was considered not to be so in the case 
of a mere representation. 

* See the cases cited IS Doug. n. ', and Pawson ▼• WatsoD, Cowp. 785. 
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insurance is binding on the assured, unless there be evidence 
of its having been subsequently altered or withdrawn. If the 
policy, when formally made out> be in its terms inconsistent 
with the representation, there is of course the strongest reason 
for concluding that it was not acted up<»i or taken into ac* 
count in the actual contract ; and indeed in such case parol 
evidence of the representation would be altogether inadmissi-* 
ble, as being contradictory of the written instrument. But 
the mere silence of the policy as to the fact represented does 
not of itself justify the conclusion that the representatioa was 
disregarded or withdrawn. 

In Bize v. Fletcher^ the voyage was described in the policy 
as ^^ at and from L'Orient to the Isles of France and Bour- 
bon, and to all or any ports and places where and whatsoever 
in the East Indies, China, Persia, or elsewhere beycxid the 
Cape of Good Hope," &c. At the time when the policy was 
subscribed there was a slip of paper wafered to it and shown 
to the subsciibers, on which was written, among other things, 
" die ship is to go to Madeira, the Isles of Fraoce^ Pondi* 
cherry, China, the Isles of France and L'Orient." In (act 
she did not proceed to China, but sailed for Bengal, on her 
return from whence she was captured ; and it was objected 
by the underwriters to the claim of tte assured, that by the 
misrepresentation of the int^ded course of voyage the policy 
was avoided. Lord Mansfield however told the jury, tf»at 
'' if they were satisfied that the real intention at the time of 
the representation was to go to China, the assured would be 
entitled to their verdict, for that he might change that inten* 
tion and go to Bengal, and yet be protected by the policy, 
which clearly admitted of that voyage, and must have been 
understood by both parties in a greater latitude than the re- 
presentation being expressed in different and more compre- 
hensive terms." The effect of the whole taken together was 
this : — the assured says " I intend that the ship shall proceed 
in such a course, but I reserve power to alter that course, and 
I take by the policy a wider range." 

An insurance was effected ^^on goods aboard the ship 
called the Hermon." When the slip was subscribed the 
vessel was represented as an American, but when the policy 

* Douglas, 284; see also Driscoi v. Fasmore, 1 B. & P. SOO. 
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was signed nothing was said as to the nation, and the trans- 
action was described by the broker in general terms as 
** an insurance on goods on board the Hermon." Here the 
original I'epresentation was not considered bindings on the 
ground, as stated by Lord EUenborough when distinguishing 
the case from the one next to be mentioned, ** that the first 
conversation was qualified and controlled by what followed."^ 

Goods were insured in time of war " in the Fanny firom 
London to Hayti." When the slip was made out the broker 
stated, that ''the Fanny was to sail with the Hopewell and 
Young Roscius, and was herself to carry ten guns and twen- 
ty-five men." In feet she sailed by herself, carried only eight 
guns and seventeen men, and was captured. It was con- 
tended, on the authority of the preceding case, that this re- 
presentation was not binding ; but Lord EUenborough, after 
stating the grounds of that decision as cited above, went on 
to say — ** here there is no evidence of any conversation upon 
the subject between the parties subsequently to the statement 
that the ship was to carry ten guns and twenty- five men ; 
and this having taken place when the insurance was talked 
of, and the terms of it agreed upon, it must be referred to 
the policy, and treated ais a representation which required to 
be substantially complied with on the part of the assured.'^ 

A policy was effected ** on goods from Jamaica to London 
in ship or ships J^ The insurance was declared on the Wool- 
ton, which was lost. The claim was resisted on the ground 
of misrepresentation, and it was proposed to prove that at the 
time of effecting the policy the broker, in answer to some 
objection about the Woolton, had said, " I <5an bar the 
W^ooltoti, for here is my letter of orders.*' The Court however 
refused to receive this evidence, which would have had the cfiect 
of varying the contract set forth in the policy by introducing 
an exceptioti, and added, that a representation must be of 
something collateral, whereas tiiis was of the substance of the 
contract.^ 

* Daw SOD V. Afty, 7 Ea«, 367. 

3 Edwards V. Fontner,! Campb. 530. 

3 Weston V. Eames, 1 Taunt. 1 15. In this case as in those of Bice v. Fletcher 
and Dawson v. Atty, the policy gave a larger scope than was convistent with the 
previoai representation. To give effect to the feprescAiUktioo woold therefore have 
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Whether a representation made to one underwriter has any 
and what effect upon the obligation of those who subse- 
quently subscribe^ is a question of some doubt. Lord Mans- 
field was of opinion, that where the misrepresentation or con- 
cealment was clearly fraudulent, and of such a nature that if 
the truth had been known no prudent man would have under- 
written the risk on such terms, the fraud might taint the con- 
tract as to all that followed ; but that ordinarily the objection 
would not be available to any other but the individual to 
whom the representation was made.^ However, in a case 
which occurred twenty-five years afterwards, the Court inti- 
mated, " that if it had appeared vthat a material fact had been 
represented to the first underwriter to induce him to subscribe 
the policy, it should be taken to have been made to all the 
rest without the necessity of repeating it to each."^ Four 
years later Lord EUenborough, by whom that intimation had 
been given, expressed himself thus : " It is diflScult to see on 
what principle of law a representation to the first underwriter 
is considered as made to all those who afterwards underwrite 
the policy. That rule being established, I will abide by it; 
btit I will by no means allow it to be extended— you must 
show the representation to have been made to the first under- 
writer on the policy or to the defendant himself. What passed 
between the broker and the intermediate iinderwriters is to 
be considered merely res inter alios acta.''^ Soon afterwards, 
on a like question arising before the Court of Common Pleas, 
it was observed that the evidence of representation made to 
the first underwriter had been admitted rather on precedent 
than on reason, and that the rule had never been extended to 
any intermediate underwriter.* And finally in a cause tried 
before Abbott, C* J. in 1819, it was doubted by that learned 
judge whether in any case one underwriter could be charged 
by a communication made to another, and he refused to re- 
ceive evidence by the first underwriter of a representation 

been to engraft a 11 mi tat ion or exception upon the contract, which if the partfes had 
intended, nothing would have been easier than to give effect to the intention by 
express words. There was no such inconsistency in the other case* 

* Pawson V. Watson, Cowp. 788. 

' Marsden v. Reid, 3 East, 572. 

3 Bell V. Carstairs, 2 Camp. 543. 

^ Brine v. Featherstone, 4 Taunt. 869. 
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made to him.^ The safer and more reasonable conclusion 
therefore seems to be^ that^ unless in an extreme case where 
the whole appears to have been got up in fraud, a representa- 
tion to one underwriter cannot be made available to another 
in derogation of his contract. 

There is a material distinction between a representation of 
a*circumstance as fact^ and the mere expression of an opinion 
or conclusion that the fact is so. The latter may in truth 
influence the underwriter equally with the other, but he acts 
in that case upon his own judgment, not upon the credit of 
the other. There is therefore no reason why the assured 
should be prejudiced if the conclusion turn out to be errone- 
ous. Accordingly, where the expression used by the broker 
was, " which ships are expected to leave the coast in Novem- 
ber or December," this was held not to amount to a positive 
representation of the time of sailing f and in general where- 
ever the circumstances under which the statement is made, 
or the mode of expression necessarily indicate that the party 
speaks not as from knowledge but upon opinion, such state- 
ment, bona fide made, is not to be held binding as a representa- 
tion. For example, where in effecting an insurance on goods it 
was stated, that the ship was to sail in a few days, the jury were 
directed to consider whether, as proceeding from the owner of 
the goods, who could know nothing positively as to the in- 
tention of those who had the control of the vessel, such an 
assertion could have been considered by the underwriter as 
conveying more than the belief and expectation of the party 
making it.' Again, where in effecting a policy on a ship the 
broker was represented as saying, " there is a cargo ready for 
her — she is sure to be an early ship," Lord Ellenborough said, 
*^ all that the broker could be understood to mean was, that a 
cargo had been ordered for the ship in question, and that there 
was every reason to suppose it would be ready for her by 
the time of her arrival, so that she might be expected to be 
an early ship."^ In like manner where it was stated, that the 
ship ''was then either near Messina, or at Messina, or on 

* Robertson v. Majoribanks, S Stark. 575. 
' Barber ▼. Fletcher, Douglas, 306. 
' Bowden v. Vaugban, 10 £ast| 415. 
^ Hobbard v. Glover, 3 Camp. 313. 
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her homeward voyage/' the looseness and generality of the 
statement were considered sufficiently indicatory that the 
broker spoke not as from intelligence of a fact, but upon 
some conjecture or calculation of his own.^ In cases such as 
these it is easy for the underwriter, if so disposed, to examine 
into the grounds of the belief. If he be content to take the 
statement as made, it is fair to conclude that he has taken the 
chance of its accuracy, and has estimated the premium ac- 
cordingly. Still if the conclusion of the broker be given 
positively and as a fact, though in reality matter of computa- 
tion only, it will be regarded as a binding representation; 
and care therefore should be taken to qualify the statement 
by some expression indicating that it rests only on the mere 
belief or calculation of the party proposing the risk. 

A misrepresentation, such as to invalidate a policy, must of 
course be of something material, for otherwise the contract is 
not affected by it, nor the underwriter prejudiced : and a fkct 
is material in this sense, which, if true, would have the effect 
of diminishing the risk, and consequently the rate of pre- 
mium. Thus, that the ship was at a given place, or in safety, 
on a stated day ; or, in time of war, that she has sailed, or 
will sail with convoy, or is of a certain force, are material 
facts, and a misrepresentation on any of these points would 
be fatal. These are obvious instances, and, indeed, it is rare 
that any question as to materiality arises in the case of a po- 
sitive representation. ' It is when information has been 
withheld, that the inquiry becomes more frequent, whether 
the fact suppressed was material to the appreciation of the 
risk; or in other words, whether it were such, that, if com- 
municated, it would probably have influenced the mind of 
the underwriter in accepting or rejecting the proposal, or as 
to the terms on which it should be accepted. We proceed 
therefore to consider — 

2. What is a concealment, such as to furnish a valid ex- 

1 Brine v. Featherstone, 4 Taunt. 869. 

' It has been held, that a representation that the same risk had been taken by 
other underwriters at the same preminm is material,—- Sibbald v. Hills, 2 Dow, 
263 (House of Lords.) Sed qu» If so, it must be equally material to communicate, 
when the fact is so, that other underwriters have refused the risk ; and yet in 
practice such information is never given, unless asked for. 
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ception to the underwriter : and as the question is one which 
scarcely admits of very precise definition, the answer will 
perhaps be best gathered from a few examples of actual 
occurrence. 

When a vessel is beyond her time, or, as it is generally 
termed, a missing ship, the underwriters, though under or- 
dinary circumstances they seldom refuse to take the risk, 
require, as may be supposed, a proportionably higher pre- 
mium* But whatever would influence the calculation, and 
vary the terms of the contract is, as has been said, material. 
Any intelligence, therefore, in the possession of the party 
effecting the policy, which would tend to show that the ves- 
sel was out of time, ought to be disclosed to the underwriter ; 
and, if not disclosed, the concealment will be fatal to the 
contract. Thus where the vessel was represented as ready to 
sail on the 24th, when it was known that she had sailed on 
the 23rd ; ^ and i^in, where it was stated that the vessel 
was on the coast of Africa on a given day, but it was con- 
cealed that she had actually sailed on that day ;^ in each of these 
cases the concealment was held to be material and fatal. Again, 
the assured had, on the 24th of November, received a letter 
dated the 8th, informing him that the ship was then ready to 
sail. He did not effect the insurance till the 2d of December, 
and then made no communication of the letter or its sub- 
stance. By this concealment the policy was avoided.^ In 
another case the assured were in possession of two letters, in 
one of which it was stated that ^* the captain of the vessel pre- 
tends to sail to-morrow," and in the other were inclosed 
bills of lading containing the words *' with convoy,'^ nei- 
ther of which particulars was made known to the under^ 
writers. If the letters or their contents had been communi- 
cated, the convoy list at Lloyd's of vessels sailing about that 
time would have shown that the ship was not with the fleet, 
and the risk would consequently have been enhanced. The 
concealment, therefore, was material, and invalidated the 
contract.* 
In a recent case the &cts were these :-*^A merchant at 

> Fillis Y. BrottoD, Park's Ins. 250. 
^ Ratcllffe V. Shoolbred, Marsh. Ins, 4S8. 
• M* Andrews v. Bell, 1 Esp. N.P.C. 373. 
; Bridges y, Hunter, 1 M, & S. 15. 
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Sydney shipped on board the CumberlaDd^ bound for London, 
a cargo of seal-skins consigned to Mr. Etnmett^ or, in case 
of his death, to Rickards, Mcintosh and Co. Mr. Emmett 
himself took passage in the Cumberland, and sailed in her 
from Port Jackson on her voyage to London, by way of Ho- 
bart Town, which latter port she left on the 23rd May. On 
the 28th of May the merchant wrote, by the Australia, then 
on the point of sailing direct for London, the following letter 
to Messrs. Rickards, M'Intosh and Co. " In case of the 
non-€u:rival of Mr. William Emmett per ship Cumberland, 
you will herewith receive," &c. " I will also thank you to 
effect insurance, at market-price, . on 4175 fur seal-skins, 
shipped to the consignment of Mr. William Emmett, per 
Cumberland, or, in case of death, to your house. The Cum- 
berland left Port Jackson for London via Hobart Town on 
the 25th April, and by letters received from Mr. Emmett was 
at Hobart Town on the 10th of May, and was expected to sail 
from thence in ten or fourteen days from that date. To give 
every chance to Mr. Emmett's arrival in England, I have 
dii*ected my friend, Mr. Harris, not to deliver this until thirty 
days after the arrival of the Australia in London." This 
letter was not addressed, nor transmitted directly to Messrs. 
Rickards, Mcintosh and Co. but was sent to Mr. Harris, in- 
closed in an envelope which bore the following address : — 
" This letter is to be delivered by Mr. Harris to Mr. Emmett, 
if he has arrived ; and if not, to be retained in Mr. Harris's 
possession thirty days from the date he receives it, and then 
to be delivered to Messrs. Rickards, M'Intosh and Co. Bi- 
shopsgate-street, London." The Australia sailed from Sydney 
the 2d of June, 1827, (thirty-eight days after the Cumberland 
had left Port Jackson,) and arrived in London the 6th of 
October following. The letter was delivered to Mr. Harris on 
the 8th of October, and retained by him until the 13th of 
November, when the Cumberland not having arrived, he de- 
livered it to Messrs. Rickards and Co. They, on the same day, 
sent a clerk to effect an insurance for 4000/. The clerk read 
at the office that paragraph of the above letter which begins 
with " I will thank you to effect," and ends with the words, 
" and was expected to sail from thence in ten or fourteen days 
from that date." But he read no other, part, and gave no 
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further information. He did not show the letter to the Com- 
pany's agent, nor did he produce the cover directed and in- 
dorsed* as above described, so that no intimation was given that 
the letter of instructions had been kept back more than thirty 
days after its arrival by a ship which had sailed, so as in all 
probability to make the home voyage in about the same time 
as the one proposed to be insured. This concealment was 
considered to be material, and the insurers were discharged.^ 

In all these cases the ships were missing, but there may of 
course be other circumstances tending to show that the actual 
hazard has been encountered) the result of which is unknown, 
or that the vessel is subjected to some extraordinary risk : and 
such circumstances are plainly material, and ought to be com- 
municated. Thus in an early case, where a merchant, having 
intelligence that a ship like his had been captured, insured her 
without communicating this information to the underwriter, 
it was held by Lord Chancellor Macclesfield that the insu- 
rance was avoided.^ And again, where it was concealed that a 
letter had been received by the party effecting the policy, in 
which it was stated that there were then two or three French 
privateers in the seas through which the voyage lay, the claim 
of the assured was rejected.^ So, also, where the circum- 
stances were these : The ship had sailed from Elsineur on her 
voyage home six hours before the owner, who followed in 
another vessel on the same day. After encountering rough 
weather on his passage, he arrived first, and immediately 
caused an insurance to be effected on his own ship, the bro- 
ker merely stating that the ship insured was '^ all well at 
Elsineur on the 26th July," 'the day after sailing.'* It was 
held that this was not enough, and that by the non-disclosure 
of the other facts the contract was void. 

It is unnecessary to add to these examples.^ The principle 

1 Rickards V. Mordock, 10 B. & C. 527^ D. &L. iU', L.& W. 132; and see 
Elton ▼. Larkins, 8 Bing. 198. Unless the vessel be a missing ship at the time of 
effecting the policy, the non-comroanication of (he day of sailing is of course imma- 
terial. Littledale v. Dixon, 1 N. K. 151 ; Beckwith v. Sydebothani, 1 Camp. 116; 
Fort V. Lee, 3 Taunt. 381 ; Foley v. Moline, 5 Taunt. 430. 

« Da Costa v. Scandrett, 2 P. Wms. 170. 

' Beckwatte v. Nalgrove, cited 3 Taunt. 41. * Kirby v. Smith, 1 B. & A. 672. 

* The student is referred to Seaman v. Fonnereau, 2 Str. 1183; Lynch v. 
Hamilton, 3 Taunt. 37; Lynch v. Dunsford. 14 East, 494; Willes v. Glover, 

VOL. XXI. NO. XLIII. H 
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is now sufficiently plain. Whatever would influence the cal- 
culations of a prudent underwriter in estimating the risk is 
material^ and every thing material known to the party propos* 
ing the insurance^ and not known to the underwriter^ must be 
communicated. It matters not whether the information tnm 
out eventually to be true or false.^ It is important at the 
time as information which may be true^ and ought therefore in 
fairness to be disclosed. Neither does it vary the effect of 
the concealment, that the information was kept back with no 
design of misleading, but from a bon^ fide notion of the party 
that it was unimportant.* His opinion is not the criterion of 
the materiality, and the honesty of his intentions, we have 
already said, does not do away with the error which he has 
induced. 

But though bound to communicate intelligence of any fact 
which a prudent man would take into account as an ingre- 
dient of his estimate, the party effecting the insurance is not 
required to narrate every loose rumour that may be afloat,' or 
the opinions and speculations of himself or others as to what 
is probable or otherwise.* Neither can he be expected to vo- 
lunteer a detail of every thing known to him "with respect to 
the condition, quality, and circumstances of the ship prior to 
the period of effecting the insurance, which might possibly 
guide the judgment of an underwriter in undertaking or refus- 
ing to undertake the insurance." There is a warranty implied 
in the contract itself that the vessel is seaworthy when the 
risk attaches, and beyond this it would be unreasonable to 
require the assured to disclose the various circumstances 
which may render the vessel less eligible for the proposed in- 
surance. " There may be many things as to the condition and 
quality of the ship very proper and convenient for an under- 

1 N. R. 14 ; Webster v. Foster, 1 Esp. N. P.C. 407; Durrell v. Bederley, Holt, 
N. P. C. 289 ; Sawtell v. London, 5 Taunt. S63 ; Gladstone y.King, 1 M.& S.35; 
Campbell v. Innes, 4 B. & A. 423 ; Westbury v. Aberdeiii, 2 M.& W. 96t, See also 
Emerigon, torn. i. p. 172. 

1 See Willes ▼. Glover, 1 N. R. 14 ; Lynch ▼. Dunford, 14 East, 494. 

3 See Shirley v. Wilkinson, Doug. 306 ; Gladstone ▼. King, 1 M. & S. 35 3 
Rickards v. Mardock, D. & L. 221. 

9 Durrell v. Bederley, Holt, N. P. C. 282. 

* Carter ▼. Boehm^ 3 Borr. 1905 ; Bell v. Bell, 2 Campb. 479; Friere ▼.Wood- 
house, Holt, N. P. C. $72. 
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writer to know before he takes upon him the risk, all which 
may be asked of the assured ; and if he should withhold, upon 
being asked for it, any material part of the information so re- 
quired, his policy could not be sustained for a moment But it 
is not matter of duty on the part of the assured in the first 
instance, and as a condition precedent, to inform the under- 
writer of all these circumstances to the extent of his, the 
assured's,^ own actual knowledge on the subject. If it were, 
and it never yet has been either in theory or practice assumed 
•to be the case, the assured must, before he effect his insu- 
rance, collect from all his documents all the materials for the 
history of the ship from the moment of her being launched 
down to that of subscribing the policy."^ These are the 
words of Lord EUenborough, and the good sense which they 
express will be readily admitted. In accordance with the 
view so taken, it has been considered unnecessary for the as- 
sured to disclose that a survey had been held on the vessel, 
on account of her bad character, before entering on the voyage 
to which the policy applied,^ or to communicate to the under- 
writers on the homeward voyage a letter from the captain, in 
which he states that the vessel had encountered damage on 
the outward voyage, which rendered her then unseaworthy, 
and in need of great repair.^ 

The following case furnishes a good criterion how far the 
duty of the assured in this respect extends. A ship on an 
African voyage, the common duration of which is several 
months, and sometimes extends to a twelvemonth or more, 
arrived on the coast in August, 1799; and in February, 1800, 
her then commander wrote a letter to his owners, mentioning 
that an attack had been made on her at another place on the 
coast by the natives, who had killed the captain and several 
of the crew, and wounded others ; that by these means, and 
by a fever, the crew were reduced to five, and all those sickly, 
and not a man was to be procured at hand ; that they had 

1 Haywood v. Rodgers, 4 East, 590. See also Weir v. Aberdeen, 9 B. & A. 320. 

' Haywood ▼. Bodgers, uhi ante, 

' Beckwitb v. Sydebotham, 1 Campb. 117. See also Sboolbred v. Nutt, Marsb. 
Ins. 474. Tbe same rule applies to goods. " I must positiyely say,*' observes Lord 
EUenborougb, " tbat tbe assured is not bound to represent to tbe underwriters tbe 
state of the goods. It would introduce endless confusion and perpetual controversies 
if such a duty were to be imposed upon tbe assured.'^ Boyd v. Dubois, 3 Camp. 133. 

h2 
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been plundered of their clolhe^^ &c. ; that their cabin stores 
were exhausted, and they did not know what to do. A second 
letter, dated 21st April, 1800, from Gaboon River, mentioned 
their arrival there on the 24th March ; that the natives find- 
ing them weakly-handed, and their goods taken from them, 
did as they pleased ; that they had then nine men on board, 
but their provision ran very low ; that he had mentioned cer- 
tain parts of the cargo in his last letter, and expected soon to 
ship the rest, and to sail at the end of the next month. An 
insurance was effected in September on the production of the 
last letter only, " at and from the ship's arrival at her first 
place of trade on the coast of Africa," &c. ; and the vessel 
having been lost, it was objected that the non-communication 
of the first letter was fatal to the claim upon the policy. The 
Court, however, held, that as the assured disclosed every 
thing which he knew as to the existing state of the ship at 
the time, — as the statement of its then actual situation was 
true, — as the former communication was referred to, so as to 
put the underwriters upon further inquiry if they thought it 
material, — and as the fact whidh was really material, viz. that 
the vessel was then weak-handed, was disclosed, there was no 
concealment which could prejudice the underwriters, or affect 
the right of the assured.^ 

It is enough, in short, that the party proposing the in- 
surance afford the underwriter the means of arriving at a 
fair appreciation of the actual risk ; and it was on this ground 
contended, in the case before cited of Rickards v. Mur- 
dock, 2 that the agent having communicated the day on 
which the ship sailed from Sydney, and was expected to sail 
from Hobavt Town, had done all that could be reasonably 
required of him ; that, as underwriters are presumed to know 
the probable duration of a voyage, it was unnecessary to in- 
form them whether the voyage in that instance had exceeded, 
and how much if at all, the ordinary time; that the fact that 
another vessel which had performed nearly the same voyage, 
sailing about the same time, had arrived so long before, would 
have added little or nothing to the knowledge which the in- 
surer had or might have had before ; that it would have been 

* Freeland ▼. Glover, 7 East, 457. « Ante, 97. 
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« 

easy to inquire by what ship the letter of instructions had 
been dispatched, and what was the date of her sailing and 
arrival ; and that although, if such inquiries had been made, 
it would have been the duty of the agent fully to disclose all 
the facts, yet it was not incumbent upon him to volunteer such 
information unasked. This distinction, however, was not con- 
sidered by the Court as applicable to the case, and the con- 
cealment, as has been already said, was held to be material. 

What is material is evidently a mixed question of law and 
fact ; that is to say, the definition belongs to the Court, the 
application of the definition to the jury. The law says that a 
fact is material which would probably influence the judgment 
of a prudent underwriter in accepting or declining the risk, or 
as to the terms on which he would accept it. The jury are to 
say whether the fact misrepresented or suppressed in the par- 
ticular case is of such a nature. It has been matter of doubt 
whether the opinion of persons peculiarly conversant with the 
business of insurance is admissible as evidence to aid the 
judgment of the jury in deciding this question ; ^ but it may 

> In Barton v. Loughnan, 2 Stark. N. P. C. 258, Mr. Justice Holroyd admitted 
such evidence, as did also Gibbs, J., in Durrell v. Dederley, Holt, N. P. C. 382. 
The latter, however, with great reluctance; and in addressing the jury be stated 
strongly his opinion, that to receive such evidence was contrary to the principles 
and practice of the law. Indeed, although it is usual to put the question to the 
'witness as matter of opinion, the case is widely different from those in which, on 
matters of skill and science, the opinion of persons competent is asked and given. 
None but a medical man can safely state the diagnosis of disease, — none so well as 
an engineer can pronounce an opinion as to the construction of a bridge or railway. 
But it is a very different thing to ask a clerk in an insurance office, " should you 
have considered such information material.^" for that is in other words to say, ** what 
would you do in such a case V* and thus to make the question depend in some de- 
gree on the nerves or the peculiar practice of the individual. The inquiring what a 
prudent man would be likely under such circumstances to do is to be determined 
by an average, and perhaps no tribunal can be conceived better adapted for the 
purpose than that of twelve men indifferently taken, and brought into consultation 
together. In Rickards v. Murdock, D. & L. 2?1, Lord Tenterden admitted the 
evidence, and when the propriety of such admission was questioned on a motion for 
a new trial (10 B. & C. 527 ; L. & W. 132), with a somewhat Jesuitical dexterity 
maintained the verdict without directly affirming what he had done. "If," said his 
lordship in substance, " the evidence was rightly admitted, the verdict of the jury 
was conclusive ; and if it was not, still the Court is of opinion, and the jury would 
have been bound to ffndi independently of such evidence, that the concealment was 
material.*' But the question vsasfor the Jury to decide upon, without the evidence 
so improperly admitted, and there ought therefore to be a new trial. Upon the 
very same facts, in an action against the broker for negligence in not communicating 
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be considered as now settled, that such evidence is not to be 
received, and that the conclusion of the jury must rest entirely 
on the facta and circumstances of the case.^ 

One point still remains. The agent by whom the insurance 
is effected may deal with perfect fairness, and disclose every 
material fact within his knowledge. Yet this shall not avail 
the principal who has withheld informatipn which ought to 
have been communicated ; anrf, conversely, however innocent 
the principal, he will be bound by the representations or sup- 
pressions of the agent.' But suppose the case of i^n agent 
insuring without specific instructions, and under a general 
authority from his principal, to state the truth and the whole 
truth, as known to himself, will the policy so effected be 
avoided by the fact that the principal was then cognizant 
of other facts which it was material for the underwriter to 
know ? Valin has answered this question m the negative,' 
and Pothier does not dissent from his conclusion ;* but is not 
some qualification necessary, and would not the inquiry be, 
whether the principal had used due diligence in acquainting 
his agent with the information so obtained ? If, by reason- 
able diligence, the intelligence could have been communicated 
to the agent before the pohcy was effected, the principal ought 
not to have the benefit of the contract, for he has not done all 
that an honest man could do. The following case may be 
considered analogous : — A broker had obtained the execution 
of a policy which had been agreed upon some days before. At 
the time of the completion a letter was lying at his house of 
business informing him of the capture of the vessel, and the 
jury were directed to consider, whether there had been any 
mala fides or negligence on his part, in not acquainting 
himself with the contents of the letter before the execution 
of the policy. The circumstances justified a finding in the 

the requisite information to the underwriters, evidence of opinion as to materiality 

being again received at the trial, on the authority of the preceding case, was held bj 

the Court to have been improperly admitted. 

1 Campbell v. Rickards, 5 B. & A, ^40 \ but see 10 Bing. b7, 

« Fitzherbert v. Mather, 1 T. R. 12 ; Gladstone v. King, 1 M. & S. 38; Stewart 

V. Dunlop, 4 Bro. P. C. 482; Rickards v. Murdock, 10 B, & C. ^tT \ Pothier, 

Trait6 da Contr&t d'Assurance, 20. 
» Valin, 41. -• Pothier, 80. 
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negative on both these points^ and the assured accordingly 
recovered.^ 

It is almost unnecessaiy to add, that, although the real facts 
may not be truly stated, though there may be simulated 
papers and a false description of the voyage, yet, if this be 
done as part of a system, and for a purpose known to the 
underwriters, as well as to the assured, it affords no ground 
of exception to the former.^ The essence of a contract is the 
mutual understanding of the parties. 

Sbcondly, we are to consider those cases in which, though 
the contract itself stand unimpeached, the resulting obliga- 
tion never takes effect by reason of the breach of some war- 
ranty or condition concurrent with the commencement of the 
risk, or of an abandonment of the contract in the inception of 
the voyage. 

Where the policy is so framed that the risk commences 
with the actual sailing, the breach of a warmnty to sail on a 
given day, or to depart with convoy, and the non-fulfilment of 
the condition implied in every policy, that the vessel shall be 
seaworthy when she quits the port, prevent the obligation 
from attaching at all — so likewise on such policies does the 
entering on a voyage different from the one described. 

Of express warranties, and the breach of them, we have 
already treated : but of the conditions implied in the policy 
we have yet to speak ; and first of seaworthiness. — In every 
policy, whether on ship, on goods, or on freight, the assured 
is assumed to undertake that the vessel in which the adventure . 
is embarked shall be reasonably fit for the service to which 
she is destined, or, as it is commonly expressed, that " she 
shall be tight, staunch and strong, well provided with stores 
and every way fitted for the intended voyage." It is on this 
imderstanding alone that the underwriter engages to indem- 
nify against the risks of the voyage ; and whatever the occa- 
sion of the loss, and even though in no degree attributable to 
the defective condition of the vessel, the objection of unsea- 
worthiness is equally available and equally fatal.^ Whether 
the vessel were or were not seaworthy is a question of dry 

1 Wake V. Attj, 4 Taunt 493. 

' Planch6 v. Fletcher, Dougl. 251 j Potbier, du CoutriLt d'Asaaraoce, 196t 

I Lee V. Beafib, Mtursh. Idb. 15S ; Oliver ▼• Cowley, Ibid. 
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fact. The conduct of the assured, his belief and bonafdes 
are altogether immaterial : he may have taken every pains 
which skill or prudence could suggest; yet, if from some con- 
cealed defect the ship were in fact unseaworthy when she 
sailed, the condition is broken and the obligation of the under- 
writer discharged.^ 

To be seaworthy, a vessel must not only be sound in her hull 
and timbers, but must also be provided with every requisite for 
the particular service to which she is destined, and all reasonable 
appliances for avoiding or escaping from the perils of her course;^ 
she must be manned with a sufficient crew,^ and commanded 
by a competent master.* And all this she must be at the 
moment when she sails on the voyage insured. It is not neces- 
sary that she be so before that time,* and it is not enough that 
she become so afterwards.^ The objection may indeed be 
waived by the insurer, where it is removed without delay 
and without prejudice to his undertaking;"^ but in the absence 
of such consent, the objection cannot be cured or got rid of 
by a subsequent remedy, however prompt, of the deficiency.® 

Again, it is sufficient that the vessel be seaworthy at the 
time of sailing, however soon afterwards she may cease to be 
so. 9 A thousand accidents may occur to impair her effi- 
ciency from the moment that she enters on her voyage, and 
it would be most unjust and inconsistent with the VjBry prin- 
ciples of insurance, if the warranty of the assured were to be 
extended beyond the time of her departure. 

^ Douglas V. Scougal, 4 Dow, P. C. 269. 

2 Wcdderburn v. Bell, 1 Carap. 1; 14 East, 386; Wilkie v. Geddes, 3 Dow, 
P. C. 57. 

3 Forshaw v. Chnbert, 3 B. & B. 158 ; and see 4 Campb. Ill 3 3 M.& S. 456i 

* Talt V. Levi, 14 East, 481. 

* Ollversun v. Louglman, cited in Weir v. Aberdeen, 2 6. & A. 322; Parraeler 
V. Cousins, 2 Campb. 235 ; Abitbol v. Bristow, 6 Taunt* 466 ; Annen v. Wood- 
man, 3 Taunt. 299. It follows, that where the policy is " at and from," the liability 
may attach upon the underwriter, while the vessel remains in port, though not 
then in a state which would be seaworthy for a voyage. This distinction is im- 
portant with reference to the return of premium, of which we shall have occasiod 
to speak hereafter. 

« Rich V. Parker, 7 T. R.709 ; Forshaw v. Chabert, 3 B. & B. 158. 

7 Weir V. Aberdeen, 2 B. & A. 320. This seems to be a better ground on 
which to rest the judgment in that case than that which the Chief Justice Abbott 
seemed inclined to take, viz. that the defect constituting the unseaworthiness was 
inconsiderable, and was remedied before the loss happened. 

« 3 B. & B. 158. 9 Eden v. Parkinson, Doug. 732. 
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But, it may be asked, how is the condition of the vessel at 
the time of sailing to be ascertained — and by what test or 
criterion is seaworthiness to be determined? In some of the 
continental states official surveys are required before the vessel 
quits the port ; but with us no such form is observed, and the 
fact can, in general, be known only to those whose interest is 
directly opposed to that of the underwriters. It cannot indeed 
be denied, that there is much difficulty in the proof of unseawor- 
thiness, and that the objection is much more frequently taken 
than substantiated. A far better guarantee to the insurer, is 
the information previously obtained and entered in a public 
register, of the quality and character of all merchant ships ; 
and it is probably on this consideration that one of the recently 
established insurance companies^ has introduced into its 
policies a clause whereby the seaworthiness of the ship is 
admitted. But where, as with all other insurers, unseawor- 
thiness is still a defence, the proof, in ordinary cases, rests 
mainly on presumptions arising out of subsequent facts. For 
example, if a vessel were to spring a leak suddenly and with- 
out apparent cause either from striking or stmining in a gale, 
or the like, and if on examination it were found that her 
timbers were decayed, or that her planks had started for want 
of sufficient fastenings, or that her seams had opened for want 
of proper caulking ; in such cases, and many others which 
may be readily conceived, the presumption would be, that 
she was unseaworthy when she sailed ; and this presumption 
woiild increase in force, the shorter the interval which had 
elapsed since the commencement of the voyage. Indeed, it 
may be laid down generally, that, whenever the vessel be- 
comes unfit or unable to proceed on her voys^e without repair, 
and no sufficient external cause can be assigned for the dis- 
ability, the inference will be, that she was unaeaworthy when 
she set sail, and the burthen of disproving that inference will 
be cast on tlie>a68ured.* Conversely, if a cause adequate to 
produce the effect can be shown to have existed, the proof of 
unseaworthiness rests altogether on the insurers. 

' The Marine Insurance Company. 

» Monro v* Vandain, Park, 333 ; Watson v. Clafk, 1 Dow, P. C. 3S6 ', Parker 
V. Potts, 2 Dow, iS ; Dooglas v. Scouga], 4 Dowl. 269, 
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Another condition implied in the contract of insurance is^ 
that the voyage or adventure shall not contravene either the 
laws of this country^ or the general law of nations, or the 
provisions of any subsisting treaty ; and that it shall not, 
unless so agreed and understood, contemplate an infraction of 
the revenue laws or other positive regulations of the country 
to which the vessel is destined, so as to subject the thing 
insured to the risk of forfeiture. For example, if goods 
contraband of war be taken on board, or the ship sail with au 
intention to break blockade, or for any other unlawful object 
whatever, the obligation of the underwriter does not attack 
upon such a risk ; so neither does it upon a smuggling adven- 
ture to a foreign country, unless the purpose be known to 
the insurer at the time of subscribing the policy.^ If how- 
ever it were, known, he cannot afterwards claim to be dis- 
charged either on the ground of illegality^ — for the Courts of 
this country pay no regard to the fiscal regulations of other 
states — or on that of extraordinary hazard, because, knowing 
what was intended, he is presumed to have assented to it, and 
to have calculated the terms accordingly. 

Another case by which the obligation of the insurer is pre- 
vented from attaching is the abandonment of the contract by 
the assured either by entering on a voyage different from that 
specified in the policy, or by delaying for an unreasonable 
period the commencement of the adventure. It has been 
already said that the termini of the voyage are in general 
to be regarded as fixed and unalterable.^ An unwarranted 
departure from the line or course lying between the termini 
would be a deviation, but the sailing on a voyage having 
either of the termini different from those described would be 
an abandonment of the insurance and an immediate discharge 
of the underwriters. And this distinction is important, be- 
cause though a deviation may be intended, yet if the loss ac^ 
crue before that intention has been manifested by a change 

A See Christie ▼. Secretao, 8 T. R. 196 ; Wilbrabam v. Wartreaby, LI. & W. 
144 ; Wilson v. Marriott, 7 T. R. 31 ', Parkin v. Dick, 3 Carapb. 321 ; 11 £Mt| 
502. 

* Wilbrabam v. Wartreabj, ubi ante, 

' A power majr be reserved giviog the option of going to one port or to another, 
as may be found expedient, or as orders may be given. 
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of course^ the liability of the insurer remains, whereas if the 
voyage entered upon be not the voyage insured the liability 
never commences. 

A ship insured from Maryland to Cadiz cleared out for 
Falmouth, and had her bills of lading made out for Falmouth 
and a market. There was no evidence of an intention to 
proceed to Cadiz, and though the loss occurred before the 
vessel had reached the point where the course to Falmouth 
separates from that to Cadiz, th^ underwriters were held to 
be discharged.^ 

An insurance was effected on ship ^' from any ports in 
Newfoundland to England/' The vessel had then quitted 
Newfoundland and proceeded to the banks for the puipose of 
fishing, from whence afterwards she sailed direct for England. 
Here also it was held that there was no inception of the voy- 
age insured, and that the underwriters were not liable.^ 

Upon a policy " from Sydney to Otaheite, with liberty to 
touch at McQuarrie Island y and at all other parts for South 
Sea fishing and sealing," it appeared that the ship had pro- 
ceeded direct for Mc Quarrie Island without, as it seemed, 
any intention to go to Otaheite at all. It was contended that 
as Mc Quarrie Island was out of the course from Sydney to 
Otaheite, the evident intention of the clause reserving liberty 
to touch was to give the assured the option of proceeding to 
the one or to the other, and that the whole was to be con- 
strued as an insurance on a voyage from Sydney to Otaheite, 
or Mc Quarrie Island. But Lord Tenterden was clearly of 
opinion that Otaheite alone was the terminus ad quern of the 
voyage; and, consequently, that there had been no inception 
of the adventure insured.^ 

That unreasonable delay between the making of the con- 
tract and the commencement of the risk should operate as a 
renunciation and exonerate the underwriter, proceeds on the 
obvious principle that the risk becomes a different one from 
that against which the indemnity was given. When a broker 
proposes a policy on a ship at and from a certain place, it im- 

» Wood bridge v. Bo^dell, Doug. 16. 
» Waj V. ModiglianI, 2 T. R. SO. ' 

^ Lord V. Robinson, Dan. & LI. 11 ; and see Stoh t. Vaaghani Marsh. Ins. b. 1, 
Ci 6, 8. 2 3 and Bottomley y. Bo?ill, 5 B. & C. %X0 ; anU, Vol. 19, p. Sf 9« . 
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ports either that the ship is there at the time or shortly will 
he there ;^ and, consequently, if the vessel be not there, nor 
do in fact arrive there for the purpose of the voyage insured 
until a long and unreasonable time afterwards, another risk 
is in effect substituted, and the subsisting contract is at an 
end. 

This, which may be considered as a point of great practical 
importance, was decided, after much argument and consider- 
ation, in a recent case by the Court of Common Pleas. The 
policy was " on the ship Aquila, at and from Sincapore and 
Batavia, both or either, to the ship's port or ports of discharge 
in Europe, &c." The insurance was declared to be on freight 
valued. The vessel was wrecked on her voyage from Sinca- 
pore to London, and the freight wholly lost. The ground of 
defence taken by the underwriters was, that by the unreason- 
aljly long interval which had elapsed between the effecting of 
the policy and the arrival of the ship at Sincapore, the obliga- 
tion was prevented from taking effect ; as to which the facts 
were as follow : — the policy was made on the 28th Feb. 1824, 
the ship being then at Hobart's Town, Van Dieman's Land. 
She had sailed from England early in September, 18S3, under 
a charter-party, by which, after discharging at New Holland, 
she was to proceed to Sincapore, from thence to Malacca and 
Penang, both or either, or to Batavia only, for a homeward 
cargo. She did not reach Sincapore until the 30th March, 
1826, and the jury, on the facts adduced in evidence, found 
specially, "that there was unreasonable and unjustifiable 
delay between the making of the said policy of assurance 
and the commencement of the risk intended to be insured 
against." It was contended, principally on the authority of 
Emerigon,* that there was no limitation of time implied in the 
policy, that the assured, if he wished to guard himself against 
a postponement of the risk, ought to do so by express stipu- 
lation ; and that although, after the policy ha« once attached, 
unjustifiable delay before commencing^ or in performing the 
voyage would be in the nature of a deviation which would 

1 Per Lord Ellcnborough in Hull v. Cooper, 14 East, 475. 
' Trait6 des Assurauces, torn. 2, c. 13, s. 2. 
' Smith V. Sqrridge, 4 E$p, N. P. C. 25* 
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discharge the underwriter,^ yet no such delay in completing 
the outward voyage on which the ship is then known to be 
engaged ought to lead to such consequences, inasmuch as 
wilh that voyage the policy in question has no concern. But 
the Court held that the reason and principle of the rule, viz. 
that the risk was varied, were equally applicable to the case 
before them, and that consequently the policy was discharged.^ 
It is implied in the reasoning on which this decision pro- 
ceeds, that if the delay be without fault on the part of the 
assured, or the n^aster representing him, the insurer will not 
be exonerated ; and in an earlier case it was expressly so de- 
termined.^ When and under what circumstances the delay 
may be deemed reasonable or otherwise, is a question depend- 
ing on too various circumstances to be reduced to rule, and 
which it is the province of a jury to decide. 

We have now gone through the cases in which no liability 
accrues from the policy ; 1st, by reason of some infirmity or 
vice in the contmct itself; and, 2dly, by reason of circum- 
stances intervening between the making of the policy and the 
commencement of the risk, which have the effect of exone- 
rating the insurer. And we pass to the second class of ex- 
ceptions, the effect of which is to discharge the obligation after 
it has attached. 

It will be at once apparent, that some of the exceptions 
which we have been last considering will also range them- 
selves under the present head. For example, on policies '^at 
and from" the risk attaches in the port; and consequently the 
breach of a warranty which has reference to the time of sail- 
ing, such as seaworthiness, that the ship will sail on a given 
day, or with convoy, or that she is of a particular nation and 
will be properly documented, cannot in such policies supersede 
the obligation altogether. The same remark applies to the 
substitution of a different voyage, for in this case also there 
may have been an interval during which the obligation of the 

> Hartley v. Bnggin, Park, 513. 

* Mount V. Larkins, 8 Bingh. 108 ; and the same principle is admitted in the 
cases of Vallauce v. Dewar, 1 Carapb. 505, and Ougier v. Jennings, ib. (n), 
though these cases were distinguished on the ground of a usage of the trade, which 
the underwriter was presumed to be cogniiant of. 

> Driscol ¥• Pasmore, 1 B. & P. SCO. 
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insurer was in force. It will be unnecessary however to repeat 
what has been said on these points^ and we proceed to con- 
sider by what other acts or circumstances the liability of the 
underwriter may be discharged after the risk has attached. 

1. It has been already intimated^ that upon a policy "at 
and from" an unreasonable delay in commencing the voyage 
is a sufficient ground of discharge. It was so held by Lord 
Kenyon,^ and the decision has recently been confirmed in two 
cases by the Court of Common Pleas.^ In these cases an at- 
tempt was made to establish a distinction^ oo the ground that 
the vessel insured was a yacht, and that the underwriters, 
knowing that such vessels do not ordinarily sail except at par- 
ticular seasons, must have understood that the insurance was 
intended to cover a protracted stay in port ; but the Court 
did not admit the distinction, observing, that if the assured 
meant to protect his vessel during the time she was laid up, 
he should have taken a policy adapted to his purpose. " He 
might," it was said, " have insured his vessel in port for a de* 
finite time, and on the voyage to be commenced afterwards, 
instead of which he adopted a form of policy from which the 
underwriter must have understood that the vessel would sail 
within a reasonable time." 

2. Another duty, and therefore implied engagement, of the 
assured, resting on the same principle that the risk is not to 
be varied by his act, is, that in the prosecution of the voyage 
the usual and most eligible track, or the course prescribed by 
the policy, shall be followed, and that there shall be no unne- 
cessary stoppage by the way. By a wilful deviation or unrea- 
sonable delay, the benefit of the policy is from that moment 
forfeited. Of the course and limits of the voyage as usually 
described in the policy, and of the stipulations for leave to 
take a wider range, or to touch and stay at intermediate ports, 
with the restrictions by which the most extensive liberty is 
still confined, we have already fully spoken, and in so doing 
have anticipated much which belongs to the subject of our 
present inquiry. When the way is known, it is not difficult to 

1 Smith y. Surridge, 4 Eflp. N. P. C. 25. 

s Palmer v. Marshall, 8 Bingh. 319 -, Palmer ▼. Fenning, 9 Bingb. 460. These 
cases are not perhaps very satisfactory, but the principle is clearly established. 
See also Grant v. King, 4 Esp. N. P. C. 176. 
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determine what is a going out of the way.^ The extent or 
degree of deviation is immaterial \ however sliglit^ it has the 
effect of altering the risk -, a single hour's delay or change of 
course may be fatal to the ship. A ship insured from Dart- 
mouth to Liverpool put into Loo^ a place she must necessarily 
pass in her voyage: this was held to be a deviation.^ So like- 
wise when^ on a voyage from Dunkirk to Leghorn, the ship 
called at Dover on her way to procure a Mediterranean pass, 
the underwriter was discharged.' 

To put into an intermediate port is always deemed to be 
a deviation, unless the liberty to do so have been stipulated in 
the policy, or the common course and usage of trade warrant 
it ; and even when the liberty to touch is expressly reserved, 
yet if the vessel put into such port for objects not connected 
with the objects of the voyage, or remain there for an unrea-* 
sonable time, or for a purpose not warranted, she is guilty of 
a deviation, and the policy is forfeited. 

The following cases will suffice for examples : — The ship 
Arabella was insured " at and from Para to New York, during 
her stay there, and thence back to Para, with leave to call at 
all or any of the Windward and Leeward islands and colonies 
on her passage to New York, and with leave to discharge and 
take on board cargo at any places she might call, particularly at 
all or any of the Windward and Leeward islands, without being 
deemed a deviation.^' The Arabella sailed on the outward 
voyage, but with orders to proceed to. Barbadoes, there to dis- 
charge her cargo, and take on board another for New York, 
on her way to which latter place she was to call at the islands 

' Ante, vol. 18, p. 318, et seq, ; vol. 19, p. 319, et seq, ; and see Hogg v. Homer, 
Park, 445; Marsh. Ins. 184; Gardner v. Senhouie, 3 TaunU 16; Metcalfe v. 
Parrj, 4 Campb. 133 ; Bottomie/ v. BoviU, 5 B.& C. 310; Hunter v. Leathley, 
10 B. & C. 858 ; Leathley ▼. Hunter, 7 Bingh. 517. See also Beatsoa v. Haworth, 
6 T. R.531 ; Marsden ▼. Rdd, 3 East, 372 ; Clason ▼, Simmonds, cited 6 T. R. 
333; and ante, vol. 18, p. 320, as to the order in which the places named in the 
policy shooid be visited, refer also to Sellar v. M'Vicar, 1 N. R. 23; Bragg v. 
Anderson, 4 Taunt. 229 ; Lambert v. Liddard, 5 Taont. 480. 

^ Fox T. Black, Beawes, 315 ; Marsh. Ids. 189. 

^ Townson v. Gwyon, Beawes, 3l5 ; Marsh. Ins. 179; and see an equally strong 
case of Elliott v. Wilson, 7 Bro. P. C. 459* where the assured having liberty to 
touch at one port, touched at another equally within the course of the voyage, and 
under an impression that liberty had been reserved to him to go into either port as 
might be most convenient. 
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of Bartholomew and St. Thomas^ for the purpose of obtaining 
information required by the owner for another and diiFerent 
speculation. Upon these orders she acted, exchanged her 
cargo at Barbadoes, touched at the islands before mentioned, 
and on her passage from thence to Tfew York was lost. It 
was held, that notwithstanding the extensive liberty given, the 
calling at Bartholomew and St. Thomas, being for a purpose 
wholly unconnected with the voyage in question, was a devia- 
tion.^ 

A policy was effected on goods by the ship Sir Sydney 
Smith " at and from London to Berbice, with liberty to touch 
and stay at any ports and places whatsoever and wheresoever, 
and for all purposes whatsoever, particularly to land, load, 
and exchange goods, without being deemed a deviation." The 
vessel sailed with a fleet for the West Indies under convoy, 
and arrived off Madeira in company with the rest. Here 
however a portion of the cargo was landed, and other cargo 
taken on board, during which time the convoy sailed and could 
not be overtaken. It was determined that the ship was guilty 
of a deviation by putting into Madeira and voluntarily staying 
behind there for the purposes of trade, when the rest of the 
fleet had sailed away in the prosecution of the voyage. " The 
liberty in the policy," it was observed by Lord EUenborough, 
" must be construed with reference to the main scope of the 
voyage insured.^'^ - 

The construction to be put on clauses in the policy giving 
extensive powers of varying the course and employment of the 
ship is well illustrated by a very recent case. It is well known 
that the trade with the coast of Africa is carried on by truck 

1 Hammond v. Reid, 4 B. & A. 72. See also Rocker v. Allnatt, 15 East, 278; 
Langboni v. Allnutt, 4 Taunt. 619 ; Solly v. Whitmore, 5 B. & A. 45. 

3 Williams v. Shee, 3 Campb. 471 ; Redman v. London, 3 Campb. 503, on the 
same adventure by a different policy. See also the observations of Lord EUenbo- 
rough in Rucker v. Allnutt, 15 East, 278, quoted before vol. 19, p. 325. The de- 
cision in Williams v. Shee must be understood as resting upon the ground that the 
captain was not authorized in staying at Madeira, so as to lose the benefit of convoy, 
and therefore materially increase tiie risk. The mere trading there would not have 
been a deviation, because it is clearly settled that under a general liberty to touch 
is included a liberty to discharge or take in cargo, so that there be no unreasonable 
delay. Barclay v. Stirling, 5 M.& S. 6. And see Raine v. Bell, 9 East, 195; 
Laroche v.Oswin, 12 East, 131, and Leathley v. Hunter, 7 Bingh. 517. 
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or barter, that the ships employed in that trade remain for long 
periods on the coast trafficking with the natives, and sailing 
from place to place, and backward or forward between the coast 
and the adjacent islands, as may be expedient. The policies 
on such adventures are consequently couched in the largest 
and most general terms, the premiums paid being propor- 
tionably high. Thus, goods were insured by the ship Clipper, 
** at and from Liverpool to any port or ports, place or places of 
loading and trade, on the coast of Africa and African islands, 
during her stay and trade on the said coast and islands, and 
at and from thence to her ports of discharging in the united 
kingdom, with leave to call at all ports and places, backwards 
and forwards, and forwards and backwards, in any order, for 
any purpose, without being deemed any deviation ; and with 
liberty to proceed and sail to, to touch and stay at any ports 
or places whatsoever, and to load, unload, reload, sell, barter, 
and exchange goods and property, wheresoever she might call 
or proceed to, with any ships, boats, factories, and canoes, in 
loading and unloading included ; particularly with liberty to 
tranship on board any vessel or craft in the same employ or 
otherwise, and to receive from them fresh goods, and sell, 
barter and exchange those goods for fresh cargo or cargoes of 
produce^ without prejudice to that insurance;" and by a me-- 
morandum thereunder written, it was further specially e^reed 
that the said vessel might be employed or used^ as a tender to 
any other vessel or ship in the same employ. 

The vessel having been lost on her homeward voyage, and 
an action brought upon the policy,, it was pleaded among other 
things, first, that tliere had been a deviation, and, secondly, 
that there had been a misemployment of the ship and an unrea- 
sonable delay upon the coast. In support of these pleas evi- 
dence was given that the policy was effected on the 1 7th of 
Mar. 1835; that the vessel sailed in May from Liverpool for Be- 
nin, where she arrived on the 26th June, 1835, and discharged 
her cargo at a factory of the plaintiflTs in the river there ; that 
while lying in the Benin river the vessel acted as tender to 
four other vessels of the plaintiff's; that whilst thus employed 
the Laurel, one of these vessels, struck on a bar at the mouth 
of the river Benin, in consequence of which her cargo of oil 
was unshipped, and put on board the Clipper, which con- 

VOL. XXI, NO. XLIII. I 
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veyed it, together with some other oil taken in eLiewherei to 
Camaroones, and there put it on board another vessel of the 
plaintiff's^ called the Daedalus; that the Clipper then took 
some iron goods on board at Camaroones, for her homeward 
voyage, and on the 10th of August, 1836, left that place for 
the island of Corisco ; and that on the 30th she struck upon 
a reef of rocks, near that island, when the vessel was seized 
upon and broken up by the natives, and her . cargo wholly 
carried away and destroyed. Upon these facts the Court were 
of opinion that the employment of the ship in carrying the oil 
to Camaroones was not warranted by the policy, and that 
there was consequently a deviation, by which the underwriters 
were discharged*^ 

The jury had also found by their verdict that the delay on 
the coast was unreasonable, and, though looking at the nature 
of the African trade, with which the underwriters must be pre* 
sumed to have been acquainted, the propriety of that conclu- 
sion may be doubted, yet as a principle of law it is established 
that if the voyage or adventure be unreasonably protracted, 
this, to use the language of Lord Mansfield, ''is equivalent to 
a deviation," and fatal to the insurance.^ 

To cruize for prize in time of war, without express liberty 
resei*ved, is a deviation,^ and where the policy contains such 
powers the exercise of them is to be confined strictly within 
the limits assigned. Thus it has been much doubted whether 
the expression " with letters of marque" will justify the 
chasing of an enemy, and it seems that the jury must be satis- 
fied that it was done in s^lf-defence, and not aggressively 
merely.^ Again, it has been held that a liberty to chase gives 
no power to cruize in quest of prizes ;^ that a liberty to cruize 
will not authorize an unreasonable stoppage in the course of 
the voyage by lying in wait for a prize, nor a delay for the 
purpose of conveying a prize into port;^ and that even an ex- 
press power added to all these, to convey prizes into port, 

1 Hamilton v. Sbedden, 3 M. & W., 49. 

^ Hartley ▼. Buggin, Park, 513.— This was also an adventure to the coast of 
Africa, 
3 Cock ▼. Townshen4^ Parke, 458. And see 2 Campb. 350, and 6£a8t» tOt. 
^ Parr v. Anderson, 6 East, t03. 
> Hibbert v. Halliday, 2 Tannt. 428. 
^ Lawrence ▼• Sydebotbam, 6 East^ 45. 
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will not warrant a stay in the port until the prize shall hava 
undergone repair.* 

It was intimated that to defeat the insurance the deviation 
must be wilful. If it be the effect of an overruling force, or 
be required by the exigency of the voyage, it is in such case 
excused. Thus, if a ship be driven out of her course by stress 
of weather, and put into the nearest port, she is not bound to 
return to her port of lading, but may proceed directly by the 
shortest route from the place in which she then is to her port 
of destination.' Again, where the vessel was carried out of 
her course by a king's ship, and when released proceeded on 
her voyage, this was held to be no deviation ;^ and on the 
same obvious principle, ^here the captain was compelled by a 
mutinous crew to depart from the course of the voyage, the 
deviation was excused.^ Nor is the excuse less valid where 
the necessity is a moral rather than a physical one ; as where 
it proceeds from the judgment of the master acting with a 
Bound discretion for the best. Thus a deviation, by putting 
into a port for repair, or water, or additional hands, or on ac- 
count of the sickness of the crew> will not discharge the 
insurer ; provided, first, that the necessity be real and ui^ent; 
secondly, that it be not attributable to the act or fault of the 
owner or-master; thirdly, that the port selected for the purpose 
be the nearest and most convenient ; fourthly, that in going 
and returning to and from such port the proper course be ob- 
served ; and fifthly, that the stay there be not longer than is 
absolutely required.^ On a like principle, a ship may deviate 
for the purpose of proceeding to the appointed rendezvous for 

^ J«rratft ▼. Ward, 1 Campb. S63. And see Shepherd ▼. Cliewter, 1 Campb* 
374, and Sjers ▼. Briggs, Doag. 509. 

' The most extensive liberty tliat can be stipulated is, that the vessel shall have 
power to act as a private ship of war or privateer. 6 East, SOT, per Lord £tlen- 
borough. 

> Delanejf v. Stoddart, 1 T. R. 2S ; Smith v.M'Neil, 2 Dow. P. C. 538. 

^ Scott V. Thompson, 1 New Rep. 181. The compulsion, however, roost be a 
real one j not a mere pressure which might be resisted. Phelps v. Auldjo, 2 
Campb. 350, 

' Elton V. Brogden, 2 Str. 1264. And see Priscol v. Pasmore, 1 B. & P. 200, 
and Driscol t. Bovil, 1 B. & P. 303. 

^ Mathews v. London Assurance Company, 1 Atk. 545 ; Guibert v. Redshaw, 
Parle, 454 ; Lavabr6 v. Wilson, Doug. 284 : Forshaw v. Chabert, 3 B. & B. 158 ; 
Weir V. Aberdeen, 2 B. & A. 320 ; Woolf v. Ciaggett, 3 Esp. N. P. C. 258. 

I 2 
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convoy,* or to avoid capture or seizure,® or to succour a vessel 
in distress ; ' and in short the master may lawfully do, with- 
out prejudice to the insurance, whatever it would be his duty 
to do if no insurance existed. 

An actual deviation is fatal to the policy whether the loss 
be attributable to it or not, and even, as has been seen, though 
the vessel regain her track in safety ; but a mere intention to 
deviate, not carried into effect, works no prejudice ; and if the 
loss occur before the vessel has reached the spot at which the 
deviation would commence, or, as it is technically expressed, 
the dividing point, the underwriter will be liable notwithstand- 
ing such intention. It is in this respect that a deviation dif- 
fers materially from the sailing on a different voyage. A 
deviation implies that the termini of the voyage remain the 
same, being a departure from the line lying between those 
limits; until, therefore, that departure takes place, there is no 
substitution of a new risk ; whereas in the other case, by the 
alteration of the termini, the voyage insured is given up, and 
a new and different one substituted in its place.^ 

But besides these two cases, there is yet a third which may 
equally operate to defeat the insurance. A vessel may sail on. 
the voyage insured up to a certain point, and at that point a 
destination may be given to it different from that which is 
specified in the policy. This, it is evident, is not a deviation, 
but a substitution of an entirely different voyage. The objec- 
tion, therefore, cannot, as in the case of a deviation, be removed 
by showing a necessity or justifiable occasion of the change ; 
and, on the other hand, it differs from the case of a non-incep- 
tion of the voyage, inasmuch as the liability of the underwriters 
did attach, and continued down to the actual abandonment of 
the adventure insured. But as the abandonment of a voyage 
once begun is a point of some nicety and importance, it will 
be proper to illustrate it by one or two instances. 

Goods were insured by the Laurel at and from Bristol to 
Monte Video, and any other port or ports in the river Plate 

> Bond V. Gonsales,^ Salk.445 ; i Str. lUb; Cowp. 601 ; 4 Campb. 62. 
2 D'Aguilar v.Tobin, Holt, N. P. C. 135. 
' Per Lawrence, J., 6 East, 54. 

* Kewley v. Ryan, 2 H. BI. 343 ; Foster ▼. Wilson. 2 Str. 1249 j Carter ?• 
Royal Exchange, there cited Heselton v, Allnott, 1 M. & S, 46. 
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in possession of the English. The ship sailed on her voyage, 
and finding all the other ports in the Plate in possession of the 
enemy^ proceeded to Maldonado^ but was immediately ordered 
away by the British commander on account of the urgency of 
affairs. The captain thereupon^ acting for the best^ sailed for 
Rio Janeiro as the nearest friendly port, for the purpose of i-e- 
pair and watering ; and the goods having been damaged in 
consequence of bad weather encountered in the passage from 
Maldonado to Rio an action was brought on the policy, which 
was resisted on the ground that, on quitting Maldonado, the 
vessel had abandoned the voyage insured, and consequently 
that the liability of the underwriters was then determined. At 
the trial Lord Ellenborough so decided, and the Court after* 
wards confirmed his direction, observing, that " as the policy 
contained a contract for a specific voyage, it could not be ex- 
tended by implication to cover the ship in her voyage to Rio 
Janeiro, notwithstanding the circumstances which had occur- 
red to induce the necessity."^ 

When a temporary obstacle, as a blockade or embargo, or 
obstruction from ice, is interposed to the entry of the vessel 
into her harbour of destination, she may without prejudice to 
the insurance put in and stay at a neighbouring port, until by 
the removal of , the impediment the voyage can be prosecuted 
to a completion.^ There might even be circumstances which 
would justify her in returning to her port of outfit if no nearer 
-or more convenient place presented itself, and if it were done 
with a bona fide view of prosecuting the adventure when the 
obstacle should cease to exist. The case would then be one 
of deviation for a justifiable cause ; but unless such intention 
be clearly proved, the inference from the return of the vessel 
will be, that the adventure has been abandoned, and the under- 
writers will be discharged. The following is an example of 
this : A vessel insured from London to Revel received infor- 
mation on her voyage that an embargo had been laid on Eng- 
lish shipping in the ports of Russia, She lay in consequence 

t Parkin v. Tunno, 11 East, 22; 2 Campb. 6U 

^ Case cited by Lord Ellenborough in Blackenhagen v. London Assurance Com- 
pany, 1 Campb. 454| where the ship being prevented by the ice from reaching her 
place of destination, toolt sheher for the winter in a place as near to it as she could 
safely go, and prosecuted her voyage the ensuing seasou« 
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for some days off Gottenburgh^ a friendly port which she might 
have entered^and, the embargo being continued^ finally returned 
with convoy to England. Under these circumstances^ it was 
decided that the policy was at an end from the moment when 
the vessel turned back. " If," said Lord Ellenborough, ** be- 
ing unable to get to Revel, the ship had lingered in that 
quarter, or had necessarily returned with an intention of ulti- 
mately completing the voyage, a question of some nicety might 
have arisen, but by sailing back for England in the manner she 
did, the original voyage was abandoned.**^ 

As in the case of deviation, so in that of abandonment of the 
voy{^e, a mere intention formed, but not executed when the 
loss takes place, will not affect the contract; and this, for the 
same plain reason, viz. that no alteration of the risk has in 
fact taken place. A case, somewhat peculiar in its facts, 
will illustrate this position, and will at the same time throw 
additional light on the three heads of non-inception, deviation, 
and abandonment, which we have been here considering. 

Gtx)ds were insured from Heligoland to Memel, with liberty 
to touch at any port, and to seek, join, and exchange convoy, 
warranted free from capture in the port of Memel. The ship 
sailed from Heligoland with orders to the captain to go to 
Gottenburgh, and there ascertain whether he should proceed 
to Anholt or Memel, and if he found convoy at Gottenburgh 
to join it. She was captured on her way to Gottenbuigh in 
the track from Heligoland to that place> and to Anholt and 
Memel equally, Gottenburgh being the dividing point. Two 
exceptions were taken : first, that there had been no incep- 
tion of the voyage insured ; and secondly, that the peremptory 
order to seek convoy at Gottenburgh was a restraint on the 
judgment of the captain, which prejudiced the insurance.* 
The Court, however, held the underwriters liable. " I think,'' 
said Lord EUenborough, " there was an inception of the 

* Blackenbagen v. London Assurance Company, 1 Cavpb. 454 ; 18 East, 285. 

' This second objection rested on the authority of Middlewood v. Blakes, 7 T. R. 
162» in which it had been held, that where there are several coanes to the port 
of destination, each o'f which may, under circumstances, be the more eligible, 
the restriction of the discretion of the captain, by positive orders, to proceed by 
one of these, discharged the underwriters, the course so taken being in the nature 
of a devUaion. Qa* whether it should not rather have been considered, if lightly 
decided at all, as a case of non-ioception of the voyage insured. 
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▼ojrage insured. The way in which it strikes my mind is 
this, Tiz. that the preponderating intent of the assured was to 
go to Memel, although that intent was liable to be changed 
according to circumstances. But I am not aware that it is 
laid down in any book, if the terminus be once fixed, that 
1>ecan8e it is made subject to alteration dependant upon cir- 
cmnsfances, it shall on that account be less a voyage to that 
place, to which the party cmginally contemplated to go« I 
think that there may be a good inception of the voyage under 
a fluctuating purpose. Here, as I have said, the preponder- 
ating purpose was to go to Memel ; which appears by the war- 
ranty * free from capture in the port of Memel.' As to the 
other question, whether under a liberty to seek, join, and ex- 
change convoy, the policy may not be affected by fettering 
the discretion of the captain, we are not called upon to de- 
cide that point ; because it does not appear that the captain 
had an opportunity of exercising any discretion as to joining 
convey before the capture; and as be never reached Gotten- 
bnrgb, the utmost than can be made of the orders will only be 
this, that they amount to a ccmtemplated deviation. It may be 
observed, however, that this liberty is not introduced into the 
policy by way of stipulation on the part of the assured, that 
they will seek and join convoy, but is granted to them for 
their benefit, and for the purpose of obviating any doubt as to 
its being a deviation, in case they should go out of their way 
in seekmg convoy : but I am not aware that the restraining 
this liberty would vary the rights of the parties. Considering 
then the case on the question of non-inception, I think there 
was a good inception of the voyage from Heligoland to 
Merael, subject to be changed according as circumstances 
might require : and I do not know that such a contingent pur- 
pose will defeat a honk fide inception. On the other point, 
if the vessel had gone to Gottenburgh, and been delayed there 
by waiting for orders, that would have been a deviation ; but 
as the case is now presented to us, it is merely an imexecuted 
intentioii to deviate, winch will not vitiate the policy.''^ 

To the observations thus clearly and accurately made, it 
should be added^ that if on reaching Gottenburgh, orders had 
been given to the captain fixing the destination at Anholt, 

^ Hfgelton ▼. Allnatt, 1 M. & S, 46* 
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and he had proceeded to act on those orders, the policy would 
certainly have been discharged from that moment, without 
regard to the more doubtful question whether the putting in 
or staying at Gottenburgh were or were not a deviation. 

The obligation of the insurer on goods will also be dis- 
charged by a change of the ship, on the bottom of which the 
insurance is effected,^ unless the transhipment be matter of 
necessity,^ or be done in the known and regular course of the 
particular trade, or permission have been expressly reserved.' 

Another ground of exception is the breach of a warranty 
of neutrality by acts on the part of the assured, or the captain 
as representing him, by which the neutral character, though 
subsisting when the vessel sailed, is forfeited and determined. 
Of this, the instance of most frequent occurrence in time of 
war is, the resistance to the right of search by belligerent 
cruisers. It is not our intention here to enter into the much 
controverted and interesting question as to the nature and 
limits of this right. It is sufficient to indicate it as one of 
the cases in which the obligation of the insurer may be dis- 
charged after it has attached, and to add, that the sentence of 
a competent foreign Court upon the point is conclusive as to 
the breach of the warranty.* 

Fraud or illegality in the prosecution of the adventure, it 
is almost superfluous to say, will defeat the policy, unless 
the act be barratrous, and the insurers indemnify against 
barratry ; and this brings us to the last exception which may 
be taken by the underwriter in exoneration of his liability, 
viz. that the loss, though proceeding immediately from a peril 
of the sea, was occasioned and brought about by the act or 
default of the assured, or those by whose acts he is bound. 

But as our allotted space is already filled, the investigation 
of this matter must be reserved for the next number of our 
series. 

* Ante vol. 18, p. 314. 

' Plantamour v. Staples, Marsli, Ins. 164. 

' In all policies on seeking or trading vojages, such a stipulation is invariabl/ 
introduced. 

* Garrels v. Kensington, 8 T. R. 250. And see the cases and observations in 
Marsh. Ins, 435 et seq. See also Iti Wheaton's Elements of International Ija'w,72, 
248, et seq. 
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ART. V.—STAMPS ON CONVEYANCES. 

The Stamp Acts, for the purpose of construction^ are consi- 
dered in the nature of penal laws^ and it is a settled rule 
that the enactments imposing a charge are to be construed 
strictly^ and not to be carried beyond the precise words, while 
the clauses of exemption are to be interpreted as literally as 
the words will admit of. If there be any ambiguity in either, 
it is to operate in favor of the subject. ^ It is also a maxim 
to be borne in mind in ascertaining the amount of duty to be 
paid, that the subject is not to be charged twice in respect of 
the same transaction. The statute 44 Geo. 3, c. 98, provides, 
'^ that no single instrument, subject or liable to one specific 
duty, shall be chargeable under any two or more separate and 
distinct heads or denominations," but there are cases to which 
this enactment does not extend, and in which it is necessary 
to resort to the maxim first noticed. Thus the assignment 
of a mortgage, where a further sum is advanced, is charge- 
able by the 3 Geo. 4, c. 117, s. 2, with an ad valorem duty on 
such further sum, and by the statute 65 Geo. 3, c. 184, the 
principal Stamp Act now in force,^any deed or instrument made 
as an additional security, where a further sum is advanced, is 
also to be charged with an ad valorem duty in respect of such 
advance. But it has been decided, that where the same in- 
strument contains an assignment and a conveyance by way 
of further security, and the assignee makes a further advance, 
the ad valorem duty is only to be paid once.* 

Other instances will be found in the following pages ; the 
design of which is to aid the practitioner in cases of difficulty, 
both by illustrating the principles of construction applicable 
to this branch of law, and by afibrding precedents, as far 
as the decisions have gone, in reference to conveyances, mort- 
gages, bonds, &c., upon the clauses relating to which most of 
the difficulty arises. 

Every instrument under seal, with very few exceptions, re- 
quires some stamp. Even an agreement, the subject-matter of 
which is less than twenty pounds, or an agreement for the 

* See Bean ▼. Diamond, 4 R. & C. 245 ; Doe v. Smith, 8 Bing. 152 ', Tomkins 
▼. Ashby, 6 B. & C. 541 ', Meed v. Wilmot, 7 Bing, 677. 
' See Doe v. Graji post. 
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sale of goods, though if under hand only it is exempted from 
duty, becomes chargeable if a seal be affixed, either under 
some specific denominatioQ, or as a deed not otherwise charged. 
The language of this branch of the schedule is, '^ Deed of 
any kind whatever, not otherwise charged in this schedule, nor 
ex{Mressly. exempted frcun all stamp duty." The only contracts 
by deed expressly exempted, other than those whicli are 
exempted by particular statutes, are, indentures of apprentice- 
ship of children put out at the sole charge of a parish, town- 
ship, or public charity, or pursuant to statute, and assign- 
ments thereof ; certain administration bonds ; conveyances to 
the owners of the land of rents purchased under 34 Geo. 3, 
c. 75> s. 14, for the better management of the Land Revenues 
of the Crown, where the consideration money does not exceed 
102.; leases of waste or uncultivated lands to poor or labour- 
ing persons upon certain terms, and their counterparts or 
dttjdicates ; letters of attorney for securing stock dividends, 
not amounting to 32. per annum ; and bonds, contracts or 
agreements relating to the transportation of convicts. In all 
other cases, the question is, wbeth^ the instrument falls within 
any specific class, or not ; if not, it belongs to the g^ieral 
denomination, and requires a stamp of 1/. 1&. 

The ad valorem duty on conveyances is imposed in the fol- 
lowing terms : '^ Conveyance, whether grant, disposition, lease, 
assignment, transfer, release, renunciation, or of any other kind 
or description whatsoever, upcm the sale of any lands, tene- 
ments, rents, annuities, or oth^ property, real or personal, herit- 
able (»r moveable, or of any right, title, interest or claim, in, to, 
or CMjtt of, or upon any lands, tenements, rents, annuities, or 
other property." — ^^ Where the purchase or coosidefatioiL 
money therein or thereupon expressed shall not amount to," 
&e., to fall within this enactment, the instrumeikt must have 
the following properties : — 1 . It must.be a conveyance, as dis- 
tinguished from an agreement toVonvey.^ 2. The transaction 
must be a sale, — of property. S. It must.be for a pecuniary 
consideration expressed on the fisice of the deed. 

The word '^ Sale," is taken in its ordinary signification to 
import a transaction in which the sole consideration for 

^ Wilmot V. WlUunsoD, 6 B. & C. 506. 
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parting with the property^ on the one hand^ is the pnee^ and 
for the price^ on the other hand^ is the property. A father 
eonyeyed to his son by a deed^ which reoited that he was 
minded and had resolved iogive and assure the premises to his 
son^ as well in consideration of natural love and affection, as 
also in consideration of the provision which his son had that 
day made by his bond of 150(M. in augmentation of the for* 
tunes of his eight sisters. l%ie deed bore a I/, lbs. stamp. It 
was objected that the giving the bond made the son a pur- 
chaser, and therefore an acf valorem stamp should have been 
affixed for the 1600{. But the Court held there was no sale 
within the meaning of the act. ^' In common parlance/' said 
Bayley J., ''a seller disposes of his lands at an adequate 
price, which the purchaser pays.*' And Holroyd J. observed, 
^ a sale imports a quid pro quo, in some way or other enuring 
to the benefit of the party selling. Here no benefit accrued 
to the father ; it was altogether a gift to the son, for the bene- 
fit of himself and the other members of the family. The fiithei 
had no compensation so considered in point of law. It is 
admitted that no duty would attach if the whole estate were 
divided amongst the different members of the family. If then 
any one receives money, in lieu of the share of the estate, can 
that make it a sale within the meaning of the statute ? It is 
true, that the son paying money for the estate may, in some 
sort, be considered a purchaser, but that does not make the 
father a seller, and to bring the case within the statute, I 
think there must be a sale as to both." ^ This doctrine has 
been confirmed by a recent case in the Court of Common 
Pleas. By an indenture, reciting an intended marriage 
between the daughter of the plaintiff and the defendant's 
nephew, the defendant, in consideration of the marris^, and 
of 4000/. which the plaintiff had agreed to advance as a por- 
tion for his daughter, and also in consideration of the natural 
love and affection which the defendant bore to his n^)hew, 
covenanted, that in case the marriage were solemnized, he 
would pay to the plaintiff, during the joint Kves of the intended 
husband and wife, the clear yearly sum of 800?. in trust for 
them. "Hiis was held not to be either a purchase or sale of 

1 Deau <U Manifold t. Diamood^ 4 B. & C. 345. 
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an annuity-y so as to requii*e an ad valorem stamp. ' And where 
a person entitled for life to the dividends of certain stock al- 
lowed the person, entitled in reversion to sell out a part of the 
stock upon having an annuity after the rate of 5Z. per cent, on 
the amount of the proceeds secured by the defendant's bond, 
warrant of attorney^ and an assignment of a policy on goods at 
sea ; it was held that this transaction was not a sale of an an- 
nuity. * In another case, it was ruled by Lord EUenborough, 
at Nisi Prius, that a deed containing mutual covenants — 
which in substance were, that the plaintiff should relinquish 
his trade of a butcher in favour of the defendant, who was 
to be admitted into the house occupied by the plaintiff, and 
to be allowed to carry on the business there in the joint 
name of the plaintiff and himself, and the defendant was to 
have possession of the whole house, with the exception of one 
room, and also the fixtures, for which he was to pay lOOOi. 
down, and lOOOZ. per annum for the ten years— did not operate 
as a sale of property so as to require an ad valorem stamp. ^ 

The words " other property" are construed to mean some- 
thing of the same description as that previously mentioned^ 
viz. such property as is usually the subject of sale, and may 
be converted into money. Therefore, the assignment of a 
judgment does not require an ad i7aZorem stamp ; ^ nor the 
assignment of a policy on goods at sea, no loss having oc- 
curred.^ Upon the authority of Warren v. Howe, it was holden, 
that a common deed-stamp was sufficient for the following 
instrument : an indenture between two persons, described as 
having jointly entered into certain contracts with the commis- 
sioners for victualling the navy, reciting, that they had mu- 
tually agreed to dissolve the copartnership for carrying on the 
business of the said contracts, &c., that it was agreed that the 
share and interest of the one of and in the monies, property, and 
effects belonging to the said copartnership, or to them the said 
parties on account thereof, should be estimated at 60,000/., and 
to be taken by the other at that sum, who should thenceforth 
have the full benefit of the said contracts, and carry on the 
business thereof on his own account. It then contained an 
assignment of all the share and interest of the other of, in, and 

» Massy v. Nanny, 3 Bing. N. C. 478. ' Blandy v. Herbert, 9 B. & C. 397. 
3 Lyburn v. Warrirtglon, 1 Stark. 161. * Warren v. Howe, 9 B. & C. 81 • 
» Blaudy v, Herbert, 9 B.&C. 396. 
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to all and singular the debts, sum and sums of money, due to 

the two in respect of the said contracts, and all bills, bonds 

and notes relating thereto, and of all other the monies, goods, 

chattels, stock and effects whatsoever belonging to the said 

copartnership ; and all right, title, interest, property, &c., in 

the premises. At the trial the deed was rejected for want of 

an ad valorem stamp, but upon a motion for a new trial the 

Court observed, on making the rule absolute, that they were 

all of opinion the subject-matter of the contract was not 

property, but that the parties on the new trial might, if they 

pleased, place the question in such a manner as to obtain a 

more solemn decision. ^ After a second trial the case came 

before the^Court again, but no objection appeals to have been 

taken to the stamp.^ 

These cases appear to authorize the general proposition, 
that a chose in action is not properly within the meaning of 
the Stamp Act, and such a construction seems fully warranted 
by the concluding branch of that part of the schedule headed 
" Conveyance," where it is said, " for or in respect of the.prin- 
pal or only deed, &c., whereby the lands or other things sold 
shall be granted, leased, assigned transferred, released, re- 
nounced, or otherwise conveyed to, or vested in the purchaser," 
&c. The language is applicable only to such interests as may 
be divested from the one party and vested in the other, which 
a chose in action cannot be. No decision has directly im- 
pugned the authority of these cases, but a contrary doctrine 
seems to have been assumed in Pooley v. Godwin.^ The 
defendant, an architect, had contracted with the commission- 
ers for paving and lighting Manchester to build a new town- 
hall, for which he was to receive a certain commission upon 
the money expended. Before the whole was due, he executed 
an assignment of ^* all and every the sum and sums of money 
which was or were then or should thereafter become due to 
him for his commission, charges and expenses as such archi- 
tect,'* upon trust, after paying 160/., for which he had given 
an order on the commissioners, to any person, to retain the 
residue towards payment of a debt to the assignee." The in- 
strument was stamped with an ad valorem stamp on a certain 

1 Belcher ▼. Sikes^ 6 B. & C. 334. ' Ibid. 8 B. & C. 185. 

* 4 Ad. & £. 92. 
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amount^ and the only question was, whether the Btamp duty 
Bhoald have been assessed on the amount of the debts due to 
the assignee, which was the expressed consideration for the 
assignment, or on the amount due to him from the commis- 
sioners, which was the subject-matter of the assignment 't 
Neither of the foregoing cases was cited in the argument ; 
and as the Court decided that the stamp was sufficient, the 
decision can hardly be cited as a counter authority. 

Again, no ad valorem duty is payable on a conveyance, un- 
less there be a pecuniary consideration expressed in the deed. 
It is clearly settled that stock is not money, and therefore a 
conveyance, grant of annuity, 8cc., in consideration of the 
transfer of stock, does not require an €ui valorem stamp. ^ 
But the schedule expressly charges a mortgage made for a 
stock consideration with an ad valorem duty on the average 
price thereof at the time the deed was executed. Where a bond, 
reciting the sale of a house, &c., in consideration (amongst 
other things) of an annuity, was conditioned for the payment 
of such annuity, a common deed-stamp was held sufficient, 
on the ground that there was no pecuniary consideration.* 
It will be observed, that such an instrument, when given as 
the only or principal security for payment of an annuity, upon 
the original creation thereof, was chargeable as a conveyance. 
On the same principle, a deed of exchange is, by express 
enactment, chargeable as a common deed. The result is, 
that unless the consideration be money, or something which is 
immediately convertible into and is taken as money,* the 
common deed stamp will suffice. 

The act directs that the " foil purchase or consideration 
money, which shall be directly or indirectly paid or secured, or 
agreed to be paid, shall be truly expressed and set forth in 
words at length," and it imposes severe penalties in case of 
neglect on both the seller, the purchaser, and the attorney pre- 
paring the deed ,* but it is clearly settled, that the Court can 
look no forther than the deed to ascertain the proper amount of 
Stamp duty ; and that the falsifying the consideration does not 
render the instrument either void or voidable f In Duck v. 

1 See Blandy v. Hubert, supra ; Camberland v. Kell, S B. & Ad. 60f . 

3 Mettager v. Biggs, 1 C. M. & R. 116. ^ See Camberland v. Kelly, supra, 

* 55 Geo. 4, c. 84, ss. 29, 23, 34, 25. 

' Robinson ▼• Macdonnell, 5 M. & S. 228. 
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Braddyll,^ a lease was produced^ which witnessed, that in con- 
sideration of 12502. paid by the lessees at or before the execu* 
tion thereof, and of the rents, covenants, and agreements after 
contained, the lessor demised for seven years and two months, 
a cotton factory, engine houses, yards, &c., together with the 
Bteam engine, mill gearing, &c., also the cotton machinery spe- 
cified in certain schedules, at the rent of 1600Z. for the first 
year and two months, payable the day after the execution of 
the lease, and of 350Z. per annum for the rest of the term, f^ 

which, on reference to the periods of reservation appeared 
to be payable in advance. It was then provided, that as soon 
as the rent for the first year and two months should have been 
paid, the lessees should become entitled to the cotton ma- 
chinery, as their own goods and chattels absolutely for ever. 
The instrument bore an ad valorem stamp on the 1260/. and 
on a rental of 1600/. per annum. The true character of the 
transaction, which indeed was manifest fiY>m the statements in 
the case itself, was a sale to the lessees of the cotton machinery 
for 2500/., and, had it been thus expressed, the stamp on the 
principal skin would have been S6/.— -equal to the amount of 
duty which was actually impressed on the whole four skins« 
The Court held, that though it was a clear fraud on the re- 
venue, the deed was valid, and therefore admissible in evi- 
dence. In the subsequent case of Doe v. Lewis,^ where a 
lease, proved to have been granted in consideration of a pre- 
mium of 200/. as well as the rent, omitted all mention of the 
premium, the Court of King's Bench held it good, and Lord 
Tenterden observed that, had the case of Duck v. Braddyll 
never been decided, he should have come to the same conclu- 
sion. In another case, a trader mortgaged certain property 
as a security to three of his creditors, whose debts together 
amounted to 365/., upon which aggregate sum the stamp duty 
was assessed. The schedule, under the head '^ Mortgage,'* 
directs that, " where ihe.same respectively shall be made as a 
security for the payment or transfer to different persons of se- 
parate and distinct sums of money, or shares in any of the said 
stocks or funds, the ad valorem duty shall be charged for and 
in respect of each separate and distinct sum of money or 
share, &c. therein specified and secured^ and not upon the 

» M'Clel. «17. MO B. & C. 67S. 
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aggregate amount thereof." Yet, because it did not appear 
by the deed that it was given as a security for the payment of 
separate and distinct sums, the Court held it not to be within 
the above clause.^ This may always be done with safety, for 
the instrument has a different operation as a joint security 
from that contemplated by the statute, and the case is not 
within any of the penal provisions before mentioned. 

The amount of ad valorem duty on conveyances by way of 
sale is clearly defined by" the statute, and no difficulty can 
arise on this point. It may be observed that the parties may 
safely stipulate for a smaller amount in order to avoid the next 
higher rate of duty.^ But with regard to mortgages and 
bonds, a difficulty often arises in ascertaining whether the in- 
strument should bear a graduated duty, or whether it is not 
chargeable with the extreme duty of 251. Treating of the 
original mortgage security, the schedule directs that " where 
the same shall be made as a security for the repayment of 
money to be thereafter lent, advanced, or paid, or which may 
becomeMue upon an account current, together with any sum 
already advanced, or due, or in short, as the case may be, 
other than and except any sum or sums of money to be ad- 
vanced for the insurance of any property comprised in such 
mortgage or security against damage by fire, or to be advanced 
for the insurance of any life or lives pursuant to any agTee- 
ment in any deed whereby any annuity shall be granted or 
secured for such life or lives, if the total amount of the money 
secured or to be ultimately recoverable thereupon shall be uncer- 
tain and without any limit, 251. ; but if the total amount of 
the money secured or to be ultimately recoverable thereupon 
shall be limited not to exceed a given sum^ the same duty as on 
a mortgage for such limited sum." The direction which pre- 
cedes the scale of charges, in contradistinction to this, says 
'' where the same shall be made as a security for any definite 
and certain sum of money advanced or lent at the time, or 
previously due and owing, or forborne to be paid being pay- 
able." Bonds for payment of money are distinguished by^ 
the same words, and therefore the same rules apply to botli, 
and it is evident that the penalty cannot be looked at in as- 

1 Keed v. Willmot, 7 Bing. 577. ^ Shepherd v. Hall, 3 Camp. 180. • 
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sessing the stamp duty, otherwise the general clause just 
quoted could never apply to a bond. 

The case of Lloyd v. Heathcote* decides that the words 
"secured," and "to be ultimately recoverable," are synony- 
mous ; and therefore a bond given to a banking firm as a 
standing security for discount and advances, declaring that 
the whole monies to be ultimately recoverable by virtue thereof 
should not exceed lOOOZ., was holden properly stamped with 
an ad valorem duty on 1000/., though it may operate as a 
*' security", for successive advances to an indefinite amount.- 

It is clearly settled that the duty is to be assessed only on 
the principal sum ; and therefore a reservation of interest, 
whether payable before the principal or not, will not affect the 
value of the stamps, though by calculation it may exceed 5/. 
per cent.* Recent decisions have carried the principle still 
further. A mortgage deed provided that if the mortgagor 
should pay unto the mortgagee 3000Z., the sum advanced, 
and all sums which the latter should expend or disburse for or 
in respect of those presents, with interest thereon, after the rate 
of 4Z. lO*. per cent on Sec, the conveyance should be void ; 
but if, after notice, three months should elapse without such 
payment) the mortgagee should be at liberty to enter and re- 
ceive the rents, and be invested with a power to make leases, 
or sell and pay the expenses and 3000/. with the interest. 
And the mortgagor covenanted to pay the 3000/. and interest, 
and all costs, &c. with interest. It was objected that on the 
security, the expenses, which were unlimited, and at all events 
the interest thereon, rendered the deed liable to the duty of 
26L; that as the legislature had expressly excepted sums 
advanced for insurance against fire, it was to be inferred that 
every other charge was meant to be excluded. But the court 
held the contrary. " The question is," said the Lord Chief 
Justice Tindal, " whether a proviso and subsequent covenant 
to indemnify the lender against expenses which he may pos- 
sibly incur to recover the money lent can be so blended with 

MC.&M.S36. 

' See also Williams v. Rawlinson, 3 Biog. 74. 

• Pinessiiig v. Ing, 4 B. & A. 204 ; Dixon v. Robinson, 5 C. & P. 98 ; Freeman 
V. Jejes, Id. 419. 

* Dearden v. Binns, 1 M. & H. 136. 
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that money as to impose the necessity of a stamp of a higher 
amount, and we are of opinion that such a stamp is not neces- 
sary, for this deed contains no power which the mortgagee 
might not enforce under an ordinary mortgage. By a condi- 
tion subsequent, the mortgagee is authorized to recover ex- 
penses, which, without such condition, be would be allowed 
in the Master's office. We cannot put upon this condition 
subsequent the construction of an unlimited advance requiring 
a 26Z. stamp, unless we put the same construction on an ordi- 
nary mortgage deed." The learned judge distinguished the 
case of insurance which the statute provides for, on the ground 
that insurance was a different and collateral security, and that 
the expense incurred in effecting it could not be claimed under 
the ordinary form of mortg^e.^ The stamp in this case was 
9Z., a sum sufficient to cover an advance of 6i300/., but this 
makes no difference. If by reason of uncertainty a lower 
stamp would not suffice, it will presently be shown that, unless 
there be an express limitation, none but the extreme duty will 
satisfy the language of the act. That charges for insurance 
could not be deemed merely accessary, had been decided in 
the preceding term, by the Court of King's Bench, in the case 
of Halse v. Peters.* There, part of the mortgaged lands were 
held for a term of years determinable on a life, and the mort* 
gage deed contained a proviso that the mortgagee should 
forthwith in his own name, but at the mortgagor's expense^ 
insure such life for lOOOZ. (the sum advanced being 1600Z.) 
to be applied, if payable during the continuance of the mort- 
gage, in reduction of the principal and interest of the yearly 
premium, costs, and charges, of insurance ; which premium, 
costs, and charges the mortgagor covenanted to repay. This 
was holden to be a security for an indefinite sum, requiring a 
stamp duty of 25L This case has been considered as standing 
in opposition to that of Doe d. Scruton v. Smith ; and in Doe 
d. Merceron v. Roe, decided by the Court of Queen's Bench, 
in Trinity term last,^ the authority of the latter was upheld, 
and the Court appeared to treat the former as overruled. But 
the distinction between the two is precisely that which was 

' Doe d. Scruton v. Smith, 8 Bing. 146. 

» 2 B. & A. 807. » 16 Law Joum. 263. 
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noticed by the Chief Justice in Doe d. Scruton v. Smith, as the 
foundation of the judgment, and is suggested by the very lan- 
guage of the schedule. 

Where however the security is for future advances, any 
charges attending the advance will render it liable, unless ex- 
pressly limited in amount, to the extreme rate of duty. On 
this ground, the case just quoted was distinguished from 
Dickson v. Cass.* There, a bond was given in the penalty of 
2000/., the condition of which — after reciting that A. and B. 
had opened an account with D., E«, F. and G., as bankers, 
and that the bankers had agreed to discount and pay in ad- 
vance for A. and B. any sum of money not exceeding lOOOZ. 
in the whole — was that A., B. and C. should pay the bankers 
all such sums as they should advance on account of the ac- 
cepting or paying any bills, &c., together with such lawful 
charges and allowances for advancing and paying such bills as 
are usually charged by bankers in such cases, and interest, 
and the Court held, that, it being a bond to secure not only 
lOOOZ., but a further sum for the banker's charges for commis- 
sion, fee, a stamp duty for 1000/. was not sufficient. " The 
charge for commission," observed Tindal, C. J., in the former 
case, " was necessary in the first instance to render the instru- 
ment available^ and without it the borrower could not obtain 
the sum he required." And with reference to the case then 
before the Court, Bosanquet, J., remarked, " expenses which 
are incurred only for the purpose of recovering the principal 
money lent, will not take the deed out of the operation of that 
clause of the act which applies to securities for a sum certain, 
because when they are all defrayed, the mortgagee will have 
no more in pocket than the sum he originally advanced.*' 

But the mere uncertainty of amount will not alone render 
the instrument chargeable with the extreme rate of duty. The 
words are, " uncertain and without any limit ;" and hence it 
is usual and proper where the sum cannot be exactly ascer- 
tained^ to insert a proviso, that the amount ultimately reco- 
verable shall not exceed a given sum. The limitation, however, 
must appear on the face of the deed, for if evidence aliunde 
were admissible, no effect could ever be given to this enact- 

MB.& A. 343. 
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ment^ since there is no security of which a maximum amount 
cannot be predicated. Hence, as the duty on a bond is charge- 
able, not on the penalty, but the amount payable by the con- 
dition, if that be unlimited, the stamp must be 25Z., though it 
be clear that no more than the penalty can be recovered.^ Un- 
til the case of Paddon v. Bartlett^ it was considered that the 
limitation must be of a given sum in express terms. In that 
case a mortgage was made to two persons as trustees for se- 
curing the sum of 1137Z. and interest, and the mortgagees 
were empowered to sell, and out of the proceeds to pay the 
costs and expenses to be incurred in the execution and per- 
formance of the trusts, and also a reasonable sum of money by 
way of satisfaction for their trouble in and about the execution 
of the trusts or otherwise by reason of those presents. The 
Court here held that the amount was limited by the word 
" reasonable," and as the stamp affixed was sufficient to cover 
2000/. it lay on the opposite party to show that a " reason- 
able satisfaction" would exceed that amount. 

The result as to mortgages seems to be, that independent 
of the charges of insurance against fire of the mortgaged pre- 
mises, and of insurance on lives for which an annuity is 
granted, which are expressly exempted by the statute, a mort- 
gagee may safely stipulate for the payment of all charges and 
y expenses incident to the recovery of the money advanced, 
\ being such as he would be entitled to in equity within such 
/ stipulation, without increasing the stamp duty. But if the 
security goes beyond this, if it be only to provide for the ex- 
penses of renewing the mortgaged lease,^ or insuring a life 
upon which it Js held, there must be a limitation of the amount 
ultimately recoverable either by express terms or necessary 
inference, or the instrument will be liable to the highest rate 
of duty. It is of course advisable to secure the expenses 
where it can be done with safety, that the remedy might be 
at law on the covenant. 

The transfer of a mortgage, under the 66 Geo. 3, c. 184, 
was chargeable only with a deed stamp, but if any further sum 
was advanced the duty attached upon the whole amount as if 
it were an original mortgage. But by the stat. 3 Geo. 4, c. 

» Scott V. AIlsop, 2 Price, 20. « 2 Ad. & El. 9. 

» See Doe ?. Larder, 3 B. N. C. 92. 
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117, s. 2, that part of the schedule is repealed, and it is en- 
acted, " that upon any transfer, assigment, dispositon, ass%- 
nation, or reconveyance of any mortgage, or of any other se- 
curity, in the said act mentioned, or of the benefit thereof, or 
of the money or stock thereby secured, provided no further 
sum of money or stock be added to the principal money or 
stock already secured, there shall be paid in Great Britain a 
stamp duty of \l, 155., and in Ireland \L British currency, for 
the first skin, &c. ; and if any further sum of money or stock 
shall be added to the principal money or stock already se- 
cui'ed the ad valorem duty on mortgages payable under the 
said act shall be charged only in respect of such further 
money or stock." Upon this statute a question arose whether, 
in addition to the ad valorem duty on the further advance, the 
instrument should not have the deed stamp of \L \Ss. in 
respect of the transfer. This was one of the points made in 
the case of Doe d. Bentley v. Gray,^ but as that was a case of 
an additional security as well as a further advance, and there 
was both an ad valorem and a deed stamp, its authority might 
have been unsatisfactory. But by the recent decision in the 
case of Doe d. Baines v. Roe,- the question has been set at 
rest, and it is now clear that an assignment with a further 
charge requires only the ad valorem stamp on the additional 
sum, though the duty on that sum might be less than that on 
a mere transfer. 

The case of Doe v. Gray, however, settled another point of 
some importance, which was alluded to at the commencement 
of this article. The original mortgage was by demise, for se- 
curing, the sum of 150Z. This mortgage was paid off by a 
third person, who advanced to the mortgagor a further sum, 
making in the whole 360Z., to secure which the term was 
assigned, and by the same deed the mortgagor conveyed the 
fee. The instrument was stamped with the ad valorem duty 
on the 200Z. and a deed stamp, which it was objected were 
insuflSicient. By the 3 Geo. 4, c. 117, s. 2, already cited, the 
ad valorem duty was necessary in respect of the further charge, * 
and by the stat. 65 Geo. 3, c. 1 84, " any deed or other instrument 
made as an additional or further security for any sum or sums 

> 3 Ad. & Ell. 89. * 4 B. N. C» 737. 



134 Stamps on Conveyances, Sfc. 

of money, or any share of stock, &c. already secured by any 
deed or instrument which shall have paid the ad valorem duty 
hereby charged, shall be exempt from the said ad valorem duty 
hereby charged, so far as regards such sum or sums of money 
or such share &c., in case such additional or further security 
shall be made by the same person or persons who made the 
original security ; but if any further sum or sums of money or 
stock shall be added to the principal money or stock already 
secured, or shall be thereby secured to any other person, the 
said ad valorem duty shall be charged in respect of such 
further sum of money or stock." The Court, after taking 
time to consider, decided that the stamps were sufficient; 
that the ad valorem duty depends on the sum secured, not on 
the value or number of the securities, and is only to be paid 
once ; that the case was the same in effect as if the ad 
valorem duty had been charged on the transfer, and afterwards 
the fee had been conveyed as a further security for the whole 
sum, in which case it was said a common deed stamp only 
would have been required. 

Notwithstanding the latter words, the Court expressly for- 
bore to decide whether the deed stamp was necessary in respect 
of the additional security. But this point at least appears to 
be provided for by the subsequent clause in the schedule, 
under the head " Mortgage, &c. with a Conveyance of the 
equity of redemption, &c.," where it is said, " And in all other 
cases (viz., other than a mortgage or other instrument being 
also a conveyance of the equity or right of redemption, or re- 
version, &c.) where a mortgage or other instrument hereby 
charged with the ad valorem duty on mortgages shall be con- 
tained in one and the same deed or writing with any other 
matter or thing, (except what shall be incident to such mort- 
gage or other instrument,) such deed or writing shall be 
charged with the same duties (except the progressive duty) as 
such mortgage, or other instrument, and such other matter or 
thing would have been separately charged with, if contained 
in separate deeds or writings." 

It is deserving of mention that this clause does not appear 
to have been noticed either in the argument or the judgment 
in the case in question. 

The same point is said to have arisen in the case of Doe d. 
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Williams v. Edwards^ cited ibid. 99^ and to have been decided 
.the same way on the authority of Doe y. Gray, but it does not 
appear by the report whether tliere was a deed stamp or not. 

When the same instrument contains also an assignment 
and an additional security, no further sum being advancedi it 
seems necessary that there should be two stamps of 1/. 15^., 
one in respect of each transaction. At all events, until the 
contrary has been decided, it will be advisable so to hold. It 
is scarcely necessary to add, that, if the former deed were made 
to Becare future advances as well as a preceding debt, the sub- 
sequent instrument falls within the exemption from ad valorem 
duty, although it become a security for sums advanced in the 
meantime.^ 

With regard to a further security, therefore, the law may be 
thus stated. If made by the original mortgagor, it requires 
only a common deed stamp ; if the instrument contain also a 
transfer, there should be two deed stamps. If a further sum 
be advanced, the deed, as an additional security merely, should 
be stamped with an ad valorem duty only, and that on the 
further advance ; and if there be also a transfer, there must be 
a deed stamp in addition to the ad valorem, the former being 
chargeable on the additional security, the latter in respect of 
the assignment with a further charge. And it must be ob- 
served that the grant of a larger estate in tbe same premises 
is an additional security within the meaning of the act. 

But the exempting clause is confined to cases when the 
additional security is made by the same person who made 
the original security. If made by any other person, it must 
be stamped as an original mortgage with an ad valorem duty 
proportioned to the amount secured. In another respect an 
alteration has been made by the act 3 Geo. 3, c. 1 17. The 
clause in question is entitled, ^' Exemptions from the said ad 
valorem duty on Mortgages, 8lc.,*' — the " Sec." meaning the 
various species of mortgage enumerated under that term, and 
the clause mentions '^any deed or other -instrument made as 
an additional security for any sum so already secured by any 
deed or instrument which shall have paid the said ad valorem 
duty hereby chargedy" or charged by former acts. So that if 
m 

* RobiosoD V. Macdonnel], 5 M. & S. 234. 



136 Stamps on Conveyances^ ^c. 

a mortgage had been made to secure a debt previously se- 
cured by boiid^ it must have borne an ad valorem duty the 
same as the bond. To remedy this, the Srd section of the 
Stat. 3 Geo. 4, c. 1 17, enacts, " that where any deed or other 
instrument already made or hereafter to be made as an addi- 
tional or further security for any sum or sums of money, or 
any share or shares in any of the government or parliamentary 
stocks or funds, or in the stocks and funds of the Governor 
and Company of the Bank of England or Ireland, already or 
previously secured by any bond on which the ad valorem 
duty on bonds charged by the stat. 65 Geo. 3 shall have been 
paid, such deed or other instrument shall be and be deemed 
to be and to have been exempt from the several ad valorem 
duties charged by the said acts on mortgages, and shall be 
charged and chai'geable only with the ordinary duty payable 
on deeds in general in Great Britain and Ireland respectively: 
but if any further sum of money or stock shall be added to 
the principal money or stock already secured, the said ad 
valorem duties respectively shall be charged in respect of 
such further sum of money or stock." 

This clause, it will be observed, is retrospective. The case 
to which it refers must be carefully distinguished from that 
where a bond is given to secure a mortgage, and the whole is 
one transaction. Here the ad valorem duty is paid on the bondy 
in the latter case it must be charged on the mortgage deed. 
When the mortgage is the subsequent or collateral security, 
the stamp is IZ. 155., but where it is the principal, the 
bond requires only a IZ. stamp; and it is essential is this case 
that the several instruments bear the same date. The words 
of the schedule are, " bonds in England and personal bond 
in Scotland given as a security for the payment of any sum of 
money, &c. which shall be in part secured by a mortgage or 
wadset or other instrument or writing hereinafter charged 
with the same duty as a mortgage or wadset, bearing even 
date with such bond, or for the performance of covenants 
contained in such mortgage or other instrument or writing, or 
for both these purposes, IZ." In Wood v. Norton^ the lease 
and release were dated respectively the 12th and 13th April, 
the bond was dated the 15th, and all three wer#executed at 

» 9B. &C.885* 
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the same time on that day. But the Court of King's Bench 
held, in an action on the bond, that it could not be received 
in evidence without an ad valorem stamp, because it did not 
bear date the same day as the release. 

The various species of bonds chargeable with an ad valo- 
rem duty may be divided into four classes: — 1. Those which 
are given for the payment of any definite and certain sum of 
money, or for the performance of any covenant or agreement 
for such payment; 2. For the repayment of money to be 
thereafter advanced, &c., and these are chargeable with a 
graduated, or with the extreme rate of duty according as the 
advances are to be limited or not ; 3. For the transfer or re- 
transfer of stock, or for the performance of any covenant or 
agreement to transfer; 4. For the payment of annuities 
in certain cases specified in the schedule. Certain bonds of 
indemnity and bonds for some other purposes are specifically 
charged, and all others not exempted from all duty are to 
bear a stamp duty of 1/. 15^. The construction put upon 
these clauses appears from the following cases : — In Lopez v. 
De Tastet,^ a verdict had been found for the plaintiff for 
37,000Z. A new trial was moved for, and acceded to by the 
plaintiff, on condition that the defendant should procure a 
bond from certain persons to secure the sum to be recovered 
bv'the action and the costs in case a similar verdict should be 
given on the second trial. It was contended that this bond 
should bear an cui valorem stamp, either as a security for the 
payment of a definite sum, the amount of the verdict being 
ascertained, or at all avents as a security for the performance 
of an agreement to pay; but the Court held that it fell within 
neither class, and was properly stamped as a bond ''not 
otherwise charged.'' And upon the authority of this case it 
was held in Annandale v. Patteson,^ that a bond by a third 
person to pay all the creditors of an insolvent 145. in the 
pound was not chargeable with an ad valorem duty. 

Where in articles of agreement under seal, other than for 
the payment or transfer of money or annuity or any share in 
the funds, the parties bind themselves in a penalty for the 
due performance; the instrument is expressly exempted from 

» 8 taunt. 712. > 9 B. & C. 919, 
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ad valorem duty as a bond^ and the whole is to be considered 
as one deed^ and chargeable under its proper denomination;^ 
but if the agreement be for payment or transfer of money, 
annuity; or stock, it is to be charged with the same duty as 
if the matters were contained in separate deeds. 

Bonds given. as a security for payment of rent seem in- 
tended to have been exempted from ad valorem duty, and, 
but for the case of Attre v. Anscomb,* the point would hardly 
have deserved notice. There the tolls of a market had been 
let for two years certain, at the annual rent of 865Z. payable 
quarterly, secured by the bond of the lessee and two sureties. 
The instrument bore an ad valorem stamp of 8h, which under 
the statute then in force (48 Geo. 3, c. 149,) was adapted to 
an amount exceeding 600Z. and not exceeding 1000/. This 
statute contained no provision for making valid an instrument 
on a wrong stamp, though of greater amount, so that the bond 
was inadmissible on this ground, but the only point made 
was the amount. The langu^e in this respect was the same 
as in the present statute, 65 Geo. 3, c. 184, viz. " bond given 
as a security for the payment of any sum or sums of money 
at stated periods (not being interest for any principal sum, nor 
rent reserved or made payable upon any lease or tack) for any 
definite and certain sum, so that the total amount of the 
money to be paid can be previously ascertained,^' &c. The 
Court held, that as a bond for payment of rent was excepted 
out of this branch of the schedule, it fell within the generality 
of the first, and was therefore chargeable as a bond for the 
payment of a definite sum. If this construction be right, it 
necessarily follows, that a bond to secure the rent reserved on 
a lease for fifty years must be stamped with an ad valorem 
duty on the aggregate amount. But the Court did not advert 
to the very material fact, that the duty on a bond foiling 
within the above clause is directed to be *Hhe same as on 
a bond of the like nature for the payment of a sum of money 
equal to such total amount,'^ thus showing that it was merely 
an amplification of the first, and, therefore, what is excepted 
from the one is necessarily excepted out of the other. It has 
been shown that^ in respect to the reservation of interest, the 

1 See Moancey ▼. Stepbtnsoii, 7 B. & C. 403> > 2 M. & S. 88 . 
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proper construction has been put.^ It is a leading principle 
of the act, that the cui valorem duty shall not be paid twice 
in respect of the same transaction, and it seems quite safe to 
hold, notwithstanding the above decision, that where there is 
a written demise, upon which an ad valorem duty is charge- 
able, a bond for securing the rest, or for the peiformance of 
the covenants generally, requires only a common deed stamp. 
And where there is no written demise, as it is excepted out of 
the scale of duties attaching upon a security for a definite 
sum, it seems to fall under the same description as a bond not 
otherwise charged. 

If an instrument contain several distinct and independent 
contracts, each of which would, if made on a separate piece 
of paper or parchment, be chargeable with a stamp duty, it is 
necessary that a proper stamp should be affixed to each, to 
make each available ; but if the one be merely ancillary to 
the other, one stamp will suffice, and th^t must be the one 
adapted to the leading character of ,the instrument. There- 
fore a surety may join in a lease and covenant to pay the rent, 
without subjecting the lease to a deed stamp.^ So in a bond 
by two sureties for payment of the debts of a third party, one 
of them may bind himself to indemnify the other.^ Upon the 
same principle a lease containing demises of several farms by 
and to the same person,, with several habendums, separate re- 
servations of rent, separate covenants for each, being also for 
terms different in lei^th, and commencing and ending at dif- 
ferent timeSy requires only a stamp on the aggregate amount 
of rent, and not a stamp for each reservation.^ It has already 
been mentioned that a bond for performance of covenants 
other than for payment of money contained in the same deed 
is expressly exempted from separate duty. 

It is of course immaterial if there be several distinct con- 
tracts with the same person or with different persons. If 
several persons purchase lots at an auction, and each signs the 
paper containing the conditions of sale, there must be a 
stamp for each ; so if several tenants sign a paper containing 
the terms of letting, each name requires a stamp. But where 

^ See ante. 

* Price V. Thomas, 3 fi. & Ad. iS18 ; 4 C. & P. d54» S. C. aom. Pratt v. Tbonus. 
^ Annaodale ▼. Patteson, 9 B. & G. 919. 

* Boaae ▼. Jackson, 3 B. & B. 185 -, Blount v. PearmaD, 1 B. N. 0. 408. 
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there is a community of interest in the subject-matter^ so that 
the whole forms one transaction^ one stamp suffices; as if 
several persons enter into an agreement to pay in specified 
proportions the expenses of an intended suit^^ or to subscribe 
to one common fund for a given purpose.* A deed of com- 
position between a debtor and his creditors^ though operating 
as a several contract with each; requires but one stamp, and 
where a number of musicians appointed to separate parts 
executed a bond, by which they bound themselves severally 
and pot jointly for the due performance of their several parts, 
it was held that one stamp was sufficient.^ 

Where the contracts are distinct and independent each of 
the other, it is sufficient for the purposes of evidence, if the in- 
strument be stamped with the duty for that particular contract 
in proof of which it is put in ; but where, though distinct, the 
one was not to be performed without the other, all the stamps 
must be affixed, or the instrument being incomplete cannot 
be given in evidence at all. Thus, in assumpsit for the price 
of fixtures, the plaintiff tendered in evidence an agreement, 
by which the defendant was to purchase the fixtures at a spe- 
cified price, but it bore only an agreement stamp, although it 
contained a demise of the house in which the goods were : 
the Court held that it could not be given in evidence at all for 
want of a lease stamp, for the defendant did not mean to have 
the fixtures without the house.* So where an agreement under 
seal for taking a house and purchasing the fixtures, not 
amounting to a present demise, was stamped with a lease 
stamp, it was held that it could not be received in evidence in 
an action of covenant for not paying for the stock &c,* 

ITie appropriation of the stamp to the particular transac- 
tion may either be proved or collected from juxtaposition or 
other circumstances, and in particular cases it may be made 
by the Court. In the case of a release given at the trial to 
three persons, which had but one stamp, it being doubtful 
whether they had any community of interest, Lord Ellenbo- 

* Lealey v. Clarkson, 1 C. & M. 436. 
« Davis V. Williams, 12 East, 23«. 

' Bowen v. Ashley, 1 N. R. 274. 

* Corner ▼. Drakeford, 3 Taan. 382. 

* Clayton ▼. Bartensbawy 5 B. & C. 41. 



Stamps on Conveyances^ ^c. 141 

rough ruled that at all events it was sufficient for the party 
who was first named in it,^ So where the admission of five 
burgesses appeared on the same piece of paper bearing only 
one stamp, and it did not appear for which the stamp was in- 
tended, the Court seemed to think it would have been good 
for the first, but held that the instrument was inadmissible for 
the second.^ But it fi^quently happens that, from the nature 
of the case, the stamp may be applied indifferently to either, 
and then the appropriation must be shown ; and where two 
separate agreements, by different persons, for the purchase of 
different lots at an auction, were written on the back of the 
conditions and particulars of sale, and the stamp was im- 
pressed opposite to one, the other being scored through with 
a pencil, and the receipt for the stamp and penalty written un- 
derneath the last, the Court held it sufficient.' In a sub- 
sequent case the document tendered in evidence purported 
to be an ^reement between the landlord and his several 
tenants, whose names were thereunto subjoined, containing the 
terms of letting. The names of the tenants filled three co- 
lumns; and opposite to each name was put in figures the 
amount of rent. In that column which contained the defend- 
ant's name, and nearly opposite thereto, was impressed the 
proper lease stamp for his rent, and underneath the stamp ap- 
peared a receipt for the penalty, which bore date at a period 
just before the trial. Through all the names and sums, except 
the defendant's, pencil lines were drawn. It did not appear 
that any litigation was pending with any other tenant. The 
objection as to the stamp was reserved at the trial, and upon 
showing cause against a rule for a nonsuit, the plaintiff pro- 
duced an affidavit that the pencil lines where drawn through 
where the stamp was affixed, and that it was intended to ap- 
ply to the contract with the defendant. The Court intimated 
that the mere juxtaposition of the stamp with the defendant's 
name would have sufficed, but held that at all events the ap- 
propriation was sufficiently shown by the affidavits, coupled 



* Perry v. Boucher, 4 Camp. 79. 
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with the date when the stamp was affixed^ and the fact that 
no other action was pending.^ 

The stamp must be affixed before the day of trial, for the 
Court will not call on another cause even in term to give time 
to send the instrument to the Stamp Office f but if the party 
has other witnesses to call, and can go on with the case in 
the mean time, the Court usually permits it to be sent by the 
hands of one of its officers, the party taking the chance of its 
coming back in time.^ If the instrument be in the possession 
of the opposite party, the proper course is to apply by sum- 
mons or rule a convenient time before the trial, that the party 
may produce it at the office to be stamped, which is usually 
granted on payment of the costs of the application and at- 
tendance. 

We shall close this article with a few words relative to 
progressive duty. 

Most of the instruments specified in the Stamp Acts are 
chargeable with a progressive duty, if they " together with 
any schedule, receipt, or other matter put or indorsed thereon 
or annexed thereto," exceed a given number of folios, gene- 
rally thirty common law folios of 72 words each. - In this 
computation every word which has any operation on or which 
goes to make up the entirety of the instrument is to be reck- 
oned, in whatever place it may be found, but not those which 
do not in any way control its operation, as an indorsement 
of the names of the parties, the date, &c. notwithstanding 
the comprehensive language of the act.* And every figure 
or representative of a word is to be counted as a wdrd.^ An 
agreement for sharing in certain proportions the expenses of 
an intended suit was signed by nearly 200 persons, and dif- 
ferei^t sums were set in figures opposite their respective . 
names. Including all the signatures and sums down to the 
defendant's inclusive, the instrument contained aboutI2 folios, 
but counting the whole number, it exceeded 16 foUos. The 
Court held, that as all the names must be looked at to ascer- 
tain the proportion due from the defendant, the whole must 

» Doe d. Coplej v. Day, 13 East, 241. 

2 Lord Dudley & Ward v. Robins, 3 C. & P. 27. 

» Beckwith v. Benner, 6 C. & P. 683 ; Clements ▼. May, 7 C. & P. 679. 

* Winder v. Fearon, 4 B. & C. 663. 

» Lord Dudley fie Ward v. Robins, 3 C. & P. 27. 
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be counted^ and the instrament was rejected for want of a 
progressive stamp.! In another case an agreement between 
three persons^ in the same line of business, not to interfere with 
each other in certain districts, which were thereby apportioned 
to them respectively, referred to Bowles's Post Map of Eng- 
land, to which the agreement was annexed, and upon which 
the districts were marked, and it was ruled, that the name of 
every place on the map must be counted.^ 

A separate document merely referred to, but not annexed, 
or expressed to be annexed, to the principal instrament, is not 
to be counted, though it forms an integral part of the transac- 
tion. Thus in Duck v. Braddyll,^ before cited, where a lease 
of a factory with the machinery referred to two schedules, 
the one specifying particular articles of machinery which 
were to become the property of the lessee on certain events ; 
the other containing articles which he was to be at liberty 
to purchase, which were signed at the same time with the 
lease, but not annexed thereto, it was held, that their con- 
tents were not to be taken into the computation of the lease. 
The schedules, which were not wanted at the trial, bore no 
stamp at all, and it was contended that this rendered the lease 
inadmissible; but the Court observed that, though being un- 
stamped they could not perhaps have been given in evidence, 
there was no provision in the stamp laws which made a deed 
inadmissible, because it referred to inventories which were 
not stamped. But, on the other hand, where an inventory 
referred to by a bill of sale was produced annexed thereto, it was 
held a part of the deed for this purpose, although the inventory 
and bill of sale were properly stamped as schedules.'* And 
where a deed expressed that the schedule is annexed, it must 
be counted with the deed, though it be not actually annexed 
thereto.^ A schedule in the present act is rated at 1/. 6«. the 
ordinary progressive charge, and therefore it is generally 
better to annex it; but where the document referred to does 
not fall under any denomination in the Stamp Act, or where 

1 Linley v. Clarkson, 1 C. & M. 436. 

« Wickens v. Evans, 4 C. & P. 369. 

' M'Clel. 217. 

^ Lake ▼. Ashwell, 3 Ea. 326. 

» Veal V. NicholU, 1 M. & R. «48. 
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it requires only a smaller duty, there is of course an advan- 
tage in not annexing it. If, in the case of Wickens y. Evans 
before mentioned, the lease had not been annexed to the 
agreement, but merely referred to, it could not have been 
counted as a part of the agreement, nor could it be liable to 
stamp duty at all. But where the document referred to, but 
annexed, is one which of itself requires a stamp, and it is 
necessary to produce it in evidence, it must bear its appro- 
priate stamp. Hence, in an action on a special agreement for 
taking certain premises which referred to a lease between the 
plaintiff and another person, as containing the terms of the 
tenancy, it was held the lease could not be given in evidence 
without a lease stamp.^ 

The party who objects to the want of a progressive stamp, 
must be prepared to prove its necessity by calling a vntness 
who has counted the instrument, if he has had an opportunity 
of getting it counted, for the Court will not refer it to the 
officer upon a mere suggestion f but if he has not had an 
opportunity, or the party producing it requires, the Court will 
order its officer to ascertain the fact. 

In Attwood V. Small,^ three agreements were produced 
in evidence. The second made some alterations in the terms 
of the first, and contained in addition a clause that all dis- 
putes should be referred to arbitration. The third made some 
further alterations, and it was thereby agreed, that the pro- 
viso for arbitration contained in the second, and the agreement 
therein also contained for carrying the same provision into 
effect, &c. should extend to the third, and to every clause therein 
contained, in like manner as if the same had been therein 
repeated. This third agreement alone did not contain the 
allowed number of folios, but if the clause of reference in the 
second were taken in, it would have exceeded that number. 
It was held, that, as the clause of reference was not in the 
agreement itself, nor in " any schedule, receipt, or other matter 
annexed thereto, or put or indorsed thereon,'' the stamp was 
sufficient. 
S. 

» Tamer v. Power, 7 B. & C. 625. 
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ART. VI.— THE INFANT CUSTODY BILL. 

A Plain Letter to the Lord Chancellor on the Infant Custody 
Bill. . By Pearce Stevenson, Esq. London, 1839. 

This Bill will be brought forward again in a somewhat altered 
shape at the commencement of the approaching session, and 
we gladly avail ourselves of the occasion presented by the ap- 
pearance of this able and eloquent pamphlet to explain the 
true object and history of the measure. 

The law of England vests the right to the custody of all 
legitimate children of tender age, without regard to sex, in the 
father, to the entire exclusion of the mother, who cannot 
even see them without the father's consent. Notwithstand- 
ing the general impression amongst lawyers as to the set- 
tled character of this right, a sufficient number of cases have 
come before the courts to prove that it has been shockingly 
abused. In one (de Manneville's), a needy foreigner took 
away an infant daughter from the mother, because she refused 
, to make a will in his favour, and the mother was left without 
redress. In a second (Skinner's), the effect of the decision was 
to leave a child of six years old in the custody of a girl kept 
by the father, who was in gaol for debt. In a third (M'Clel- 
lan's), the mother applies upon the ground that the child, a 
girl of six, was suffering from a complaint of which two of her 
children had died, — " It might be better," says the judge, 
" that the child should be with the mother, as the mother may 
be supposed to have earned the experience of what was best 
to be dpne, but we cannot make an order on that point." In 
a fourth (Ball's), the wife4)ad obtained a divorce in the Eccle- 
siastical Courts on the ground of the husband's adultery; she 
petitioned either to have the custody of her daughter (whom 
she offered to maintain) or to be allowed access to her at all 
convenient times ; the specific question raised by counsel was 
this, — '^ whether a female child is to be deprived, by the brutal 
conduct of the father, of the company, advice, and protection 
of a mother, against whom no imputation can be raised?" and 
the Vice Chancellor says, — " I do not know I have any 
authority to interfere. If any could be found I would most 
gladly adopt it; for in a moral point of view I know of no act 

VOJL. XXI. JSO* XLIIL X. 
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more harsh or cruel than depriving a mother of proper inter- 
course with her child." A fifth (Smith's) was said by the Vice 
Chancellor to be precisely similar in facts to the last, ex- 
cept that the father's object was to compel the mother, by 
depriving her of her child, to give up some property settled to 
her own separate use, and the Lord Chancellor held that the 
Court had no j urisdicdon. In a sixth (Greenhill's)!^ the children 
were three in number, all daughters and under six years of 
age: the mother (a daughter of Colonel Macdonald of Exeter) 
was a woman on whom no shadow of reproach had ever been 
cast : the father was living with a mistress, from whom he 
positively refused to part ; it was proposed that the wife and 
children should reside with her mother, who had always 
shown great affection for hdr son-*in-law, had nursed him 
through a dangerous illness^ and was willing to let him come 
and visit his children at her house as often as he pleased; and 
from the whole tenor of the father's proceedings it was clear that 
his main object was to deter the wife from instituting a suit 
for a divorce. The Vice Chancellor said he had no authority 
to interfere, and Mr. Justice Patteson made an order that 
Mrs. Greenhill should forthwith deliver up the three children 
to her husband. The order was subsequently confirmed by . 
the Court of King's Bench f but, prior to the final judgment, 
the mother fled the kingdom, taking bet three children with 
her ; a finale we earnestly recommend to the consideration 
of those who think the practice of abduction would be enpou- 
raged by the bill. 

The opponents say that cases of abuse must be exceed- 
ingly rare, because, "out of the Law Reports of centuries, 
Serjeant Talfourd could only get evidence of six/' ^ The bare 
fact of his bringing in the bill explains why he could not ; 
and the wonder to us is that he was enabled to find so many ; 
for cases are never inserted in Law Reports when the law is 
quite clear either way. For example, it being now quite clear 
that actions for seduction or crim. con, will lie, such actions 

^ 4 B. & Adol. 6^4, where all the ether cases are cited. 

^Lord Denman intimated an opinion that the Coart might interfere if a well 
founded apprehension of cruelty or contamination could be shown ; but Mr. Jastice 
Littlcdale seetned to doubt their power. 

® British and Foreign' Review, No. xiii. p. 305 > 
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would never be reported unless some incidental question should 
arise ; and a foreigner, who tested our morality by the Reports, 
must be led to the conclusion that we are the most moral peo* 
pie upon earth. If, on the other hand, it be quite clear that 
there is no remedy, no evidence of the wrong will be found in 
them. For example, no action will lie for words, however 
gross, reflecting on female chastity beyond the bounds of the 
metropolis,^ unless special damage can be proved. If a bill 
were brought in to give a right of action for such words, would 
it be any answer to say that instances of injury from this spe« 
cies of slander must be rare, because out of the Law Reports 
of centuries the framer could get evidence of none ? It is 
only, therefore, during the transition period from doubt to 
certainty, that cases are reported ; and considering the very 
slender degree of doubt that ever existed regarding the law in 
question, and the faint glimmering of hope consequently 
afforded to the sufferer, the number of cases that have found 
their way into the Reports raise a strong presumption that a 
fearful amount of well-founded complaint must have been 
suppressed. It appears from these that all shades of variance 
have been eagerly fastened on to renew the unequal contest, 
and that mothers were not brought to believe (perhaps hardly 
believe yet) that such could be in truth the effect and intention 
of the law, until their case had been presented under every 
shape best calculated to conciUate the favour of their judges, 
and evade the stubborn strength of the authorities,— where 
the right in question was notoriously exercised to cheat the 
wife of her property, and where the avowed object was to pro- 
cure the husband complete impunity for guilt, — where the 
child's life depended on its remaining with the mother, and 
where its health, morals and happiness were risked by its 
being handed over to the custody of a low woman of the town. 
The Reports, therefore, prove much, and disprove nothing; 
and those who rely on the paucity of cases, must be very 

* " Calling a married woruan, or a single one, a , is not actionable, because 

fornication and adultery are subjects of spiritual, not temporal censures ; Ld. Rayni. . 

1004 ; except in the city of London, by reason of the custom there to cart s ; 1 

Vin. s. 13" {Selwyn's Nisi Prius, p. 1373, n. last edition), . To understand this 
distinction, our lay readers should be informed that, to sustain this action without 
special damage, the words must impute some punishable offence. 

l2 
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ignorant of human nature, and have a very limited acquaint- 
ance with society. " I know many such cases," said Mr. Leader 
in seconding the bill, " which at this moment present them- 
selves to my memory. There can scarcely be a member of 
this House to whom some such case is not known ;" and the 
author of a short impressive letter to the Bishop of Exeter 
refers to several striking examples in a manner which leaves 
no doubt of their authenticity: 

** Is it not utterly monstrous, that in a country professing the 
faith which is first pure and then peaceable, there should be a law 
absolutely tending, as if framed on purpose, to encourage in the 
husband the vices that destroy household purity and peace ? Is it 
not monstrous, that a man may marry a woman for her money, 
treat her like a dog, turn her out of doors on a pittance, bestow her 
own property on his profligate companions, withhold her young 
children from her, and bring up those children to despise and revile 
her, among associates that must end in making them as bad as him- 
self? That he should be invited to do this, by every facility which 
the law can provide for wickedness ; and that the repeal of such a 
law should be opposed by men who have the names of philanthropy 
and liberality for ever on their lips ? 

" Yet I think I might appeal to Mr. Warburton, who was so grate- 
ful to Sir Edward Sugden for his speech against Mr. Talfourd's bill, 
whether he has not himself known personally such grievances as I 
speak of. I think he may have seen, as I have, a wretched mother 
sitting beside her dying girl — watching the slow perishing of a sweet 
and highly gifted creature, whose young life had wasted under the 
father's harsh treatment — and he must have known, or heard at 
least, how that poor wife, herself ti woman of considerable endow- 
ments and rare faultlessness of character, had endured the long tor- 
ture of fifteen years for the sake of this daughter — and how the 
father would not suffer his children to be Christians — how they 
never heard of religion, except by accident, never, I believe, entered 
a church ; and the mother dared not speak of salvation to her 
dying child, and then I would fain ask Mr. Warburton if his own 
sister or daughter had been in the place of that unhappy lady, and 
the Bill respecting the Custody of Infants had come to shed a ray 
of hope upon her wretchedness, while there was yet a chance that 
care and a quiet home might save the young girl's life — if he had 
witnessed in that near relation, the joy and fear— the sickness of 
heart that cometh from hope deferred — the momentary exultation, 
€iQd at last the bitter pang of disappointment ; whether he would 
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then have felt so much gratitude to the man who procured the deci- 
sion which condemned that poor young victim to the grave ? Lord 
Wynford once asked in the House of Peers, ** how a man could 
possibly educate his children if the wife were allowed to interfere ?" 
Can Lord Wynford think the interference of a mother quite objec- 
tionable when she desires to interfere, to teach her children Chris- 
tianity ? and if she dared not to do it under her husband's roof, 
ought not a Christian legislature to have protected her in removing 
them to a place of safety for their bodies and souls ? 

'< But Lord Wynford might easily find other and living instances 
in abundance of the effects of this freedom of a bad man from in- 
terference. He may remember, perhaps, that some years ago a 
beautiful young woman, bearing a noble name, go6d and innocent, 
married a man who treated her brutally, and at last drove her from 
his house. He placed his little children under the charge of a 
person he called their governess, who immediately set about en- 
deavouring to secure the father's large property to herself. One of 
the poor girls had the good fortune to sink early under ill-treat- 
ment ; the other, whom nature had endowed with peculiar favour, 
became the object of especial persecution. The wicked mistress 
did all that could be done, to pervert the poor girl's character, and 
irritate her by indignities, and estrange her affections entirely from 
her harsh father, that she might represent her to him as an undutiful 
child. All good people avoided the house tliat had such an inmate ; 
all mention of religion w^as prohibited, except when the father^ a 
professed infidel, chose to scorn and blaspheme. And miraculous 
it truly was, that the young creature so surrounded by contamina- 
tion should have grown up not only pure, but excellent. God's 
grace was over the forlorn girl, made motherless by the laws Lord 
Wynford admires ; but heavy and bitter notwithstanding were the 
misfortunes they created for her ; and heavy, if there is truth in 
God's word, will be the responsibility of those who might have pre- 
vented those misfortunes, and would not. 

" Nor is it only when the wife is sacrificed to the mistress that 
the absence of her control may do irreparable injury ; there are other 
influences that may interfere between her and her husband. Your lord- 
ship probably knows a recent instance in which such an interference 
was created by the proselyting spiritof the Roman Catholic Church. 
Captain T., the Protectant heir to the Roman Catholic peerage, was 
separated from his young and exemplary wife ; their daughter re- 
mained with her. Lord and Lady S., displeased that their title and 
large estates should descend to a Protestant family, wished this 
daughter to be brought up in their own religion ; and they pre^- 
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vailed on Captain T., whose debts appear to have been large, aod 
bis * organ of veneration* smally to promise that he would place the 
child at Lady S/s disposal. The poor mother promised to edu- 
cate her as they desired, to receive a priest into her house, to do 
any and every thing they required of her, so that she might keep 
her child, but it was insisted that this was not security enough for 
her salvation in the true Church ; it was indispensable that she 
should be placed in a convent, and all intercourse with her mother 
prohibited. I do not know if this intention was carried into effect, 
or if the little creature, whose transparent glopm reminded one of 
the delicate beauty of the winter rose, and told one that she needed 
all a mother's careful ^tenderness, has been already subjected to the 
privations of a convent life ; but \{ it is not yet too late, surely it 
would be a deed not unworthy of the pastoral zeal of such a bishop 
as the Bishop of Exeter to save that excellent and lovely parent 
from the pangs of separation, and defend the young lamb from 
being thus forcibly torn from the fold of the Protestant flock. 

" Has Lord Wynford really forgotten that it is related of one 
of our noblest families that a man without honour or principle, 
keeping his place in society on the profits of a private gaming- 
table, made use of the extraordinary beauty of his daughter, 
before she was yet thirteen, to decoy the dupes he lived on to the 
house ? Does he not know that in another the father caused de- 
liberately, and with long premeditation, the ruin of his child, having 
removed her from the mother for that purpose ? Does he not know 
of another, where the daughters were brought up in the midst of 
profaneness and rioting, exposed to scenes and language one 
shudders to think of, and suffered to die, as they had lived, without 
God in the world ? Does he not know it has happened that a child 
of ten years old has not been safe in her father's house ? Or, does 
a good man know these things and yet uphold the laws that make 
them possible ? 

** Nor can it be said that the mother's care is necessary for 
daughters only. The case of General de B.'s sons is sufficiently 
notorious to make a reference justifiable. He removed them from 
England when they were eight or nine years old, neglected their 
education entirely, and treated them so harshly, that some years 
afler they fled from him and took refuge with their mother's 
relations. 

^* If Lord Wynford has never heard of these things, I beseech 
your lordship to assure him that it would be most easy to lengthen 
the list indefinitely, althou^ tbe worst causes must be withheld) 
because they are too black for repetition.'* 
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We ourgelveft could instance several; but it will be piore 
concluBive tP indicate a source from which a multitude mmt 
spriugt By the common law of England^ husbands enjoy 
another privilege, that of wasting the property of their wives. 
Manners have mitigated the harshness of the old custom, by 
which the whole of the wife's available property was vested 
in the husband ; amongst the wealthier classes it has now 
become common for the wife to have a separate income re- 
served to her, and (fully admitting the principle developed in 
llr^g Gore's ql^ver novel pf Pifi'-Tnoneyjvfe think no wise parent 
will neglcQt thiip method of protecting a young couple against 
tbemnelves; for instead of its being true that this slight and 
(if all goes well) merely nominal distinction of interests tends 
to alienate them, we are convinced that, in the great majority 
of instances where the husband has been guilty of extravagance, 
its immediate effect is to reclaim him and attach him to his 
bome, But in cases of confirmed profligacy, it undoubtedly 
leads to the abuse of the father's right, and it would be bet- 
ter to pass a law at once forbidding all separations of interest, 
than to leave the right in question uncontrolled. 

We naore particularly address these considerations to Lord 
Brougham* whose grand objection was, the danger of spoiling 
the rooodness and symmetry of the system by which a woman's 
interests and inclinations are made completely dependent on 
b^r lord's. He may gee on reflection, that, — since the soft 
collar of social esteem has already begun to replace the iron 
one of despotism^ and married w(Hnen, besides being allowed 
to swear the peace against their husbands and get divorces for 
cruelty, are actually regarded as capable of managing property, 
it 19 no IcHiger necessary to struggle for uniformity ; and that 
there is really no alternative but following up these concessipns 
to their consequences, or legislating in strict accordance with 
the priia^plps of the jury, who, in the well-known instance of 
the loan tried for the murder of his wife, returned their verdict 
in the emphatic sentence — Sarved her right. Can there be a 
more glaring inconsistency, than that a man, who has been 
judicially separated from his innocent wife on the ground of 
vice or brutality^ shall be allowed to bid her take her fill of her 
Qhildreii, fpr she shall never set eyes on them again ? We 
kjiow a case in which these very words were used. 
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Lord Brougham loves a reference to bis black clients in the 
West Indies. What sort of a boon would it have been to 
give them the right of property, whilst the master retained the 
right of the whip, or the right of selling off the children of 
his slave ? 

Such, then, being the state of the law, and such the ne- 
cessity for an amendment of some sort, — early in the session 
of 1837, Mr. Serjt. Talfourd, who, as counsel for Mr. Green- 
hill, had become fully cognizant of the precise nature of the 
abuse, introduced the bill which has been so unfairly, il- 
logically and acrimoniously assailed. His original proposal 
was to invest all the judges of the superior courts with the 
power of making orders for the access of parents to children 
under twelve years of age, at such times and in such manner 
as they might deem right. Lord Lyndhurst, in bringing for- 
ward the bill in the House of Lords, proposed confining the 
power in question to the Equity Courts ; and we understand 
that it is Mr. Serjt. Talfourd's present intention to place it ex- 
clusively in the hands of the ecclesiastical judges who decide 
in cases of divorce, which may lull the scruples of those who 
apprehended a multitude of inconsistent orders. It is not in- 
tended that it shall be exercised when the separation is occa- 
sioned or continued by the wife's misconduct, nor when there 
is just ground for supposing that the privilege will operate U) 
the children's disadvantage or be otherwise abused. Women 
found guilty of adultery are expressly excepted, and there is 
little fear that women of light character will be regarded with 
undue indulgence by grave legal dignitaries, or that the inten- 
tions of the legislature will be wilfully contravened to favour 
them. The grand question consequently stands thus : is it 
expedient to invest any judge or tribunal with the discre- 
tionary power of mitigating the harsh exercise of the hus- 
band's strict common-Kw right, by giving mothers access to 
their children under any (and what?) class of circumstances ? 

The only barely plausible argument that we can conceive 
against a measure of the sort is that suggested by Sir Edward 
Sugden, — that it will promote separations by removing the 
woman's chief inducement to remain under her husband's ix)of 
and keep well with him ; to which others have added that 
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it will thereby relax the marriage tie and lead to all sorts of 
immorality. This argument is based on two capital mistakes : 
first, the supposition that the prospect of such a mode of re- 
lief in such a contingency would ever influence a woman's 
conduct in any way, or that there will not still remain motives 
enough to induce her to dread a separation; secondly, the no- 
tion that entire concord between two persons is best promoted 
by subjecting one to the unlimited control of the other. 

I. It may well be doubted whether, prior to the discussion 
of the measure^ women in general were aware that they were 
liable to be deprived of their children ; and unless a law be 
well known, its effect on manners and modes of thinking 
must be small ; but, admitting that the supposed check has 
existed hitherto, let us see to what extent it will be diminished 
by this Bill. 

We believe it will be admitted on all hands that the vir* 
tuous mother of a family seldom or ever contemplates quit- 
ting her husband's roof till she is compelled ; when she is 
compelled, the consequences are these: — she is deprived of 
her natural protector, probably reduced by circumstances 
below her former position in society, and. exposed to con- 
stant sneers and suspicion ; for, be her conduct what it may^ 
a widowed wife is coldly regarded by the world — 

'* Her acquaintance among her own sex (says Mr. Stevenson), with 
the exception of a few of the more noble-minded, draw off from her ; 
for as it is as much the nature of women as of deer to turn upon the 
wounded one of their herd. Her enemies avenge past offences, under 
pretence of her doubtful position : every one who has a stone, which 
waited only the hour of helplessness to be flung, casts it with im- 
punity; and let lier struggle as she may against temptation — let 
her endeavour as she will to propitiate the more indulgent of her 
self-constituted judges — ^let her. do her best in a situation at once 
the most helpless and the most responsible a woman can fill, so far 
from ' 'scaping calumny,* she shall endure so much of it, that it 
would seem as if all other women proved the degree and strength 
of their own virtue by the bitterness with which they assailed and 
doubted hers. It is Mm which has been the great 'check' to sepa- 
rations — and long may even the injustice of society, tl\e malice of 
some women, the real principle of others, and the timidity of all in 
matters of reputation, exist to so beneficial an effect." — ^pp. 17, 18* 
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*' All tjie difficulties of separation/' said Mr. Vernon Smith in his 
able reply to Sir Edward Sugden, " are at present on the side of the 
woman, and therefore, in all the bickerings of married life, the wife 
feels it expedient to yield, as she is the party on whom punish- 
ment must fall. What does the husband suffer from the separation. 
Did any man refuse to associate with him on that account, unless it 
was charged upon him that he had exercised some enormous cruelty 
(and not always then) ? But was the rule the same with regard 
to the wife ? No. There was a scandal abroad which deprived 
her of the position she formerly occupied in society. She was tried 
with far greater severity than the man. She was tried at a tribunal 
where slander was her accuser, and vulgar credulity her judge.** 

Add the being excluded from all intercourse with her 
children, except at such times as the husband may permit or 
a judge may order, — and what class of guilty motives except 
one, would induce a woman to brave such fearful penalties ? 
Whenever, therefore, a wife is found living apart from her 
husband, and no positive misconduct is imputed to her, the 
chances are a hundred to one that she is deserted rather than 
separated, or that the husband is grossly in the wrong. When- 
ever, again, a wife so situated is refused access to her children 
without such a reason as would satilsfy a judge, the chances 
are equally great that the real motive is a sinister and indefensi- 
ble one — the extortion of some undue advantage or the gratifi- 
cation pf revenge ; and if she were to turn round upon the hus- 
band and gay, ^' let us kiss and be friends — I am quite ready 
to set up house with you again/' he would reply like Mr, 
Greenhill, " I really cannot give up my mistress ;'' or like 
Monsieur Leonard de Manneville, " I don't want your person, 
but your property." So far, at all events, as reconciliation 
depends upon the wife, there will always be a sufficient in- 
ducement; and it is preposterous to suppose that her motives 
can be so nicely balanced that mere liberty of access to her chil- 
dren under a judge's order will turn the scale. The privilege 
will be indeed a valuable one, as it will enable her to satisfy 
herself of their well-being, retain a place in their affections, 
and afford a hope of an eventual reconciliation through their 
means, but assuredly x no mother would be content with it. 
The notion that she would, is thus admirably treated iu the 
pamphlet— 
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" Sir Edward Sugden, in his masterly (though somewhat lawyer- 
like) speech in opposition to the bill, admitted, that ' he believed 
men had very little notion of the intensity of a woman's afieotion 
for her children •/ and certainly they could not show more igno- 
rance of its intensity than in the argument before us ; making it 
appear one and the same thing whether a mother obtained leave to 
visit her offspring so many times a year, or dwelt with them all the 
year round. The human heart is too fervent, there is too much crav- 
ing in its love to bear patiently this meting and measuring out of 
hours ; and for this reason, though a woman might thankfully and 
readily accept as a boon such intercourse with her children as the 
intervention of the law could give, the temptation and possibility of 
a return to the home which was theirs would remain as strong as 
ever ; nay> I do not think I speak in ignorance of feminine feeling 
when I say it would be stronger than ever ; for an irrevocable part- 
ing may have a power, like that of death, gradually to cause the 
object of regret to fade into a vague and painful dream : but the 
love, whose memory is constantly refreshed by partial hope and 
partial communication, will yearn for something more^ and the 
woman itlust be of a very stern character, or a very cold nature, 
who, seeing her children occasionally, would not consider within 
herself what obstacles existed to her return, and what was their 
weight ; or whose thoughts, while in her infant's presence, did not 
occasionally wander back to the days when those children (now a 
source of bitter warfare) were the bond of mutual interest and 
affection between her and her husband — a bond which God has 
willed shall remain unbroken and perpetual, amid all the strife of 
hearts and the ruin of destinies which the sin of man or the sin 
of woman may entail. So thinking and so feeling, (as it is natural 
to suppose she would feel and think,) can any one believe that 
where reconciliation was possible it would not take place? and 
where circumstances made it impossible^ can any one thing it just 
that a man should have a right to angle for his wife's return, 
(under any, the most revolting, circumstances,) by the power of 
dividing her from her children?" — pp. 48 — 50. 

11. So much for the extent to which the woman's feelings are 
like to be influenced by the measure. To maintain that it will 
have an injurious effect upon the man's, is pretty much the 
same as maintaining that irresponsible authority is best calcu- 
lated to promote kindness ; which, to the best of our recoUec- 
tion^ was the argument actually advanced when it v^as first 
proposed to alleviate tb^ condition of the slave. Yet surely 
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a man will not be the less inclined to practise forbearance 
towards his wife, because, in the last resort, he may be called 
to account for his conduct, and is conscious that he will not be 
pennitted to inflict the worst extremity of wrong. He may 
still deprive his wife of her children, if she has shown herself 
unworthy of the trust; but he must not keep her from the sight 
of them to make her give up her property (perhaps the sole 
remaining support of the family), to make her wink at his vices, 
endurehis brutality, coquet with his intended victims,and receive 
his mistresses as her friends. As the author of the Letter to the 
Bishop of Exeter rather too emphatically remarks, " the only 
authority it is proposed to take from the husband, is that which 
no honourable man can use — the privilege of going to hell, the 
power to become a villain. He that is bent on being a brute, 
may be a brute still; he that is resolved to break his wife's heart, 
may make himself opportunities of doing so; all that has ever 
been dreamt of, is to take from the cup of sorrow the last 
drop which makes it overflow: to give, not justice, but 
the smallest possible diminution of the grossest injustice to 
the most helpless of human creatures — to those of whom God 
hath said * if ye afflict in any wise the widow or the young 
child, and they cry unto me, I will hear their cry and my 
wrath shall wax hot against you.' " 

How, then, can this controlling power act otherwise than 
beneficially on the husband, or fail to reflect some portion of 
its beneficial influence on the wife? Whatever men of coarse 
minds or profligate habits may suppose, there are fe>v things 
harder to compass than the estrangement of a woman's affec- 
tions from the father of her child — 

'* I ask not, I know not, if guilt's in that heart, 
I but know that 1 love thee whatever thou art !" 

but this may be brought about by prolonged ill-treatment or 
neglect, and happy will it be for both parties when the hus- 
band is compelled to pause, and reflect what sort of figure he 
will cut, should an open rupture and a public exposure ensue. 
Finding threats vain, because he cannot inflict more than a cer- 
tain number of lashes (and saying that a husband cannot en- 
force a wife's obedience without an unlimited power of play- 
ing on her feeling's, is very like saying that an officer cannot 
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enforce a soldier's obedience without the power of flogging him 
to death)^ he will resort to conciliation; and as kindness is 
contagious and can hardly be simulated for any length of time 
by the hardest natures without softening them, the well-timed 
check may lead to mutual concessions^ and the Bill^ instead 
of turning out an apple of discord, prove an olive-brancli. 
Take whatever point of view or period you prefer : before the 
breach, the Bill holds out a premium on good conduct and 
forbearance to both parties ; after the breach, it presents facil- 
ities for restoring harmony. Separations, consequently, will 
occur less frequently, and be of less duration when they occur. 
The apprehension that mothers in general will use the privi- 
lege to set the children against the father, interrapt the pre- 
scribed course of education, or run off with them altogether, is 
groundless ; for not one in a hundred would thus undermine a 
child's happiness and well-being out of spite, and that one 
would be checked by the fear of exposure and the consequent 
public withdrawal of her right. As regards abduction, indeed, 
it is only necessary to set the decrease of motive against the 
increase of facility, and bear in mind that few women are in a 
condition to run off with their children, or maintain a conflict 
against the strong arm of the law — . 

'* What was the state of facts in a case already referred to, the 
case of Mrs. Greenbill? It was not until in judge's chambers, 
in the Court of King's Bench, and in the Court of Chancery, the 
claim of the innocent party had been rejected, and the right of 
the guilty party confirmed, — it was not until her husband had ob- 
tained a writ of attachment, or sentence of imprisonment for con- 
tempt of court, against her, — that, bewildered by the palpable 
injustice of those decisions, and instigated by the energy of despair, 
she fled from England, taking her children with her. Can any 
one doubt that had the power of control existed, as it was sup- 
posed to exist, the abduction would not have taken place ? Can 
any one who is not blinded by obstinacy and prejudice, refuse to 
believe that the probable results of a more favourable and judt deci- 
sion under such a power of control, would have been the avoidance 
of a great public scandal ; the submission of the separated mother 
to a partial authority on the part of the father of her children ; the 
residence of those children among their natural relatives in their 
own country ; and perhaps (for such connections as the one formed 
by Mr. Greenhill are not very lasting), the eventual reconciliation 
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of husband and wife, and a mutual guardianship of their mutual 
offspring. Was not, in short, the abduction of those children caused by 
the want of that very power which it is urged n/ill give rise to abductions f 
and is it not equally unfair and absurd to persist in inventing results for 
imaginary cases, which the results in real instances exactly contradict.'^ 
-r Stevenson, p. 34. 

On principle, it would be much more easy to contend that 
prigoners ought not to be allowed to communicate with their 
friends. 

The difficulty of exercising the power in question is altoge^ 
ther fanciful. It would not be more difficult in England 
than in France, where the judge who awards the separation, 
awards with which parent the children are to reside ; and the 
risk of an increase of false swearing is one which it is impos- 
sible to help running, whenever a new right of any kind, 
depending on sworn testimony, is conferred. If, observed the 
Lord Chancellor, the husband were to feel that the power ex- 
isted somewhere, he would probably not compel the wife to 
have recourse to an application for its exercise. '^ In that sen^ 
tence," says Mr. Stevenson, '^ lies the secret of more than half 
the benefit which such a measure would confer upon society. 
The knowledge of the existence of the law would do more 
than the exercise of the law itself." In that sentence, also, 
lies the answer to Sir Edward Sugden's clap-trap allusions 
to the danger of filling our prisons with prisoners for con- 
tempt ; in the course of which he forgot to explain in what 
other manner the orders of courts of justice could be enforced, 
or why Mr. Greenhill would have been more an object of pity 
than Mrs. Greenhill, who was ordered to give up her children 
under the penalty of perpetual imprisonment for contempt. 
Topics of this sort might form an apt introduction to a motion 
for the abolition of imprisonment or oaths, but used against 
any one particular measure, they are fallacies. 

These are the only arguments against the Bill which could 
make the slightest impression on any reasoning person ; but 
unfortunately a mode of thwarting it, very different from ar- 
gument, has been employed ; and it may be as well to prevent 
the repetition of the trick. 

Finding that the Bill gained ground in the House of Com- 
mons from the moment its real scope and objects were under- 
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Btood^ and that it would probably be vain to resist it by fair 
discussion in the Lords, its opponents resolved on trying the 
effect of a few well-timed insinuations and calumnies against 
its friends. The British and Foreign Review, edited by a 
gentleman filling a respectable position in society, was induced 
to cooperate in the plan, and in the 13th Number appeared 
an elaborate article (occupying 141 pages) in which it was 
roundly asserted that the bill was the result of a combination 
between Mr. Serjeant Talfourd and Mrs. Norton, described as 
perfectly reckless what injury they might inflict on the com- 
munity by the passing of an immoral law or the propagation 
of immoral doctrines, provided a remedy for the lady's own 
particular grievance could be procured. The first step was to 
lower Serjeant TalfOurd, and this is attempted by general 
terms of discourtesy and specific false charges in turn. We 
will give a few specimens of each :— 

" Mr, Serjeant Talfourd, with his silly, intemperate sentimen- 
tality/* (p. gSl)— "In the first draught of his licentious Bill, the 
word perjury was left in italics, — why we know not, unless it be 
that the honourable and learned member, from his peculiar moral 
idiosyncrasy, was uncertain whether a false affidavit made to rob a 
man of his domestic peace, and perhaps of his children, should be 
deemed a crime of perjury." (p. 802)—" The truth is, that the 
whole bill is itself a lie, based on a lie, reasoning on a lie, and ending 
in a lie.** (p. 328)—" If ever there was a legal fraud attempted to 
be palmed upon a people by act of parliament, this is one ; and 
from the grossness of the attempt, we scruple not to say that it is 
as disgusting as it is immoral.*' (p. 329.) 

As specimens of the specific charges, take, first, the virulent 
attack founded on the title of the bill,—" A Bill to provide 
for the access of Parents" &c. (instead of mothers, as objected 
by Lord Brougham), as if, allowing the objection to be well 
founded, Mr. Serjt. Talfourd could have entertained the most 
i^mote intention of concealing the real purport of the measure 
from the House. But the objection is not well founded^ and 
the title is right, for one object (distinctly explained to the 
House) was to give the father a milder and easier remedy than 
^ habeas corpus. Secondly, the assertion that he opposed, to 
the best of his ability and from an unworthy motive, Lord 
Mahon's proposition to except women convicted of adultery. 
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" And now we ask, what respect ought to be shown to the opinion 
of a legislator who would put the adulterous woman and the virtu- 
ous on the same level, and give them, prima facie, even after the 
one has been convicted in a court of law of adultery, the same 
right ? "—p. 294. 

Will it be believed that Serjeant Talfourd instantly com* 
plied with the suggestion, and added the clause himself, 
stating at the same time his opinion that the whole had better 
be left to the discretion of the judge, who would know how 
to discriminate the cases ? — and that this very writer has actu- 
ally stated, in another place, a decisive objection to the 
clause ? — 

" That the present judges, and probably their immediate succes- 
sors, on account of their own education, and the opinion at present 
existing in society, and not yet utterly destroyed, would make as 
many difRculties as they could in granting the orders of access, we 
believe ; but that this salutary reserve would gradually give way 
to the growing laxity of public opinion, thus demoralized, there 
can be little doubt. And this is the more probable, because where 
any restrictive clause is introduced in a law, the judges are in the 
habit of interpreting the intention of the lawgiver by that clause ; 
so that all the cases which are not expressly excepted are presumed 
to have been intended to be admitted ; and thus, with the excep- 
tion of convicted adulteresses, the admission of all other cases to an 
order for access would become ultimately the rule of practice.*'— 
p. 291. 

So, according to the writer's own showing, Lord Mahon's 
amendment will have the effect of extending the benefits of 
the Act to persons of light conduct, who would otherwise be 
excluded from them ; whilst, as regards the convicted adul- 
teress, the clause will be next to nugatory, as it is difficult to 
conceive a case in which a woman of this class could establish 
a claim. 

A still more impudent assertion is, — that, " if the parlia- 
mentary expositions of the framer are to be believed, the doc- 
trine of sexual equality is embodied, and was intended to be 
embodied, in the bill." He has never uttered a syllable to 
that effect, nor has the doctrine the slightest necessary connec- 
tion with the question. 

The worst part of the attack on Mrs. Norton, also, is that 
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in which this doctrine is impnted to her. In the May number 
of the Metropolitan Magazine appeared an article entitled 
** An Outline of the Grievances of Women." This is made 
the subject of a postscript (17 pages) in the British and 
Foreign Review ; one main object being to insinuate (whilst 
professing not to know) that Mrs. Norton is the write^ in the 
Metropolitan. A few passages will assist our readers to ap- 
preciate the compliment: 

*' If any one can read the above insane rhapsody^ without a feel- 
ing of abhorrence and disgust^ we pity him. The idea of setting the 
two sexes in organized hostility against each other, and the avowed 
intention of this she-fire-hrand, if she can, 'to do it, is so disgustingly 
atrocious, that we can find no words strong enough to express our con- 
tempt and abhorrence. Who this huinan being — this person — this 
woman — this lady — ^may be, who has thus deliberately proposed to 
propagate such an infernal doctrine, we know not — nor have we any 
wish to know her. But what her name ought to be we know right 
well : ^he-misanthrope, — man-hateress ! for certainly no one has ever 
come forward with more disgusting bravado of indecency and of- 
fensiveness to stir up hatred against men !" — pp. 404, 405. 

The inflated lies, coolly argued out with the cold-blooded 
ratiocination of calculating selfishness^ by this talented^ celebrated^ 
appreciated writer, can excite no feeling within us but one of un- 
mitigated disgust ! Good God ! can this woman be either a wife 
or a mother ? Impossible ! Such a woman can neither be mar- 
ried, nor is fit to be married. We should regard any man as still 
more insane, if possible, than she is, who could think of marry- 
ing a woman holding such opinions and feelings as this writer 
does; and if she herself, whilst holding them, could for a mo- 
ment think of marrying any man, be he who he may, we should 
despise her as having a heart still falser and more contemptible 
than her head is ! How is it possible that any honest woman 
could ever consent to go before God's altar, and pledge her vow 
to love, and honour, and obey a being, whom all the while she 
must hate as her tyrant and master ; and whose yoke she has 
secretly resolved, in her inmost soul, to throw off < at the first 
opportunity V Such a perjury as that none but a she-devil could 
do! Or how again is it possible that, without any feeling of 
real love — (and where can there be love without respect and 

* Alluding to a proposed scheme of agitation, — about as likely to influence so- 
ciety, and probably about as seriously intendedi as the ballet of The Jlevolt of the 
Harem* 
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esteem ? — and how can any being respect and esteem, and so love, 
another who she is convinced is an odious tyrant ?) — that, without 
any feelings of real love — she should still submit willingltf to his em- 
braces ? Such an act as that none but a she-beast could do ! for 
certainly, if man in genere be a disgusting tyrant — (and this female 
tries to excite and irritate, as with an itching cantharides-blister, 
her sex -into the sore belief of it!) — it is certain that every indivi- 
dual of the same kind must be so too ; and, therefore, the woman 
who could willingly engage to live with such an one, as his wife, must 
necessarily be a still more disgusting slave ! We repeat it, any 
woman who holds the doctrines of this writer cannot have the 
slightest idea of what is the Divine sacredness and honour of mar- 
riage — nor is fit to engage in it ! 

" However, if report be true, that would matter little to the ad- 
vocates of female emancipation and the Femme Libre / Lust may 
exist tphere love does not ; and we should not be surprised to learn that 
this writer is as notorious for her well-known^ though perhaps non-con^ 
victed gallantries i as the advocates of her emancipation doctrines 
commonly are." — pp. 406, 407. 

This is the most objectionable passage we ever saw in a 
review. 

After describing a production, justly or unjustly, in this 
manner, the editor should have taken good care not to print a 
syllable that could induce a false belief as^to the authorship. 
Has he done this when he sanctions such sentences as the 
following ? — *^ We begin to fear that, after all, this fair lady is 
also one of the ungrateful ones,'' (alluding to an assertion that 
women are not represented by men).—" Alas ! after all his 
late exertions in the cause of female emancipation, has the ho- 
nourable and eloquent member (Mr. Serjt. Talfourd) received 
from his fair client no dearer guerdon of thanks, — no sweeter 
reward than that?'* (p. 401.) — Or, "there is a^ vsual not 
a little falsehood, exaggeration, and bad taste" — as if her 
other writings had been criticised. After terming the arti- 
cle a rationale of agitation in one place, (p. 402,) he says in 
another: — 

" The article we have exposed above is nothing more nor less 
than a rifaccimehto of the 7th section of third chapter of Miss. 
Martineau's Society in America :• from that section, entitled * Po- 
litical Non-existence of Women/ the authoress of the article, 
whoever she be, seems to have derived all her arguments — minus 
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indeed some absurdities of ratiocination, which are peculiar to Miss 
Martineau. Next to Mary Wolstonecraft, and Frances Wright 
from America, we believe Miss Martineau to be the propagandist 
of the sexual equality most notorious in our days, and in this coun- 
try. Other renowned agitatrices are the Hon. Mrs. Caroline Nor- 
ton, who is understood to have circulated a work on this subject ; 
and Lady C. Bury," — pp. 409, 410. 

The copestone to the whole appears in the table of contents 
prefixed to the number, where we find enumerated as one of 
the books reviewed : Statement of the Wrongs of Women. By 
the Honourable Mrs. C. Norton; which implies that the article 
in the Metropolitan had since been published as a book, and 
that the editor of the review was copying the title*page. There 
is no such book; Mrs. Norton has written nothing of the sort; 
and the pretended title-page is a vulgar forgery on the face of 
it, for she would never call herself Mrs. C. or Mrs. Caroline, 
though the reviewer calls her so throughout. Will then the 
editor of the British and Foreign Review permit us to ask 
what course he would pursue towards the person who should 
advertise a work advocating promiscuous intercourse, or one 
of Messrs. Stockdale and Buncombe's publications, as the 
work of his sister or his wife ? 

The passages in which Mr. Serjeant Talfourd and Mrs. 
Norton are associated, are introduced as follows : — 

'^ In the course of our discussing the merits of this bill, we have 
hinted that it might perhaps not improperly be called Mrs. Norton's 
peace-making Bill. iVbw, that toe have here followed the plan of 
those base innuendo-making dastards who dare to make insinuations 
against persons, which they dare not afterwards substantiate, but 
had every reason to believe were false at the time they made them, 
we are certain that the readers of the British and Foreign Review 
will not for an instant suppose. We abhor all such conduct. Our 
principle, as they well know, in conducting this Review, has ever 
been to avoid all personalities^ except where they were so mixed 
up with important subjects, that a full exposure of the subject itself 
could not be made without an exposure of the conduct and motives 
of the actors therein. This Custody of Infants' Bill is precisely 
^nd preeminently one of these cases ; and that our readers may see . 
that we have not. acted without good reason, we shall relate, as 
briefly as may be, the whole history of this affair. The nature of any 
event can never be fully understood except where its primum mobile, 

m2 
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the motive of the actors, is first known. The great duty then of 
the historian of human conduct is to expose moiivts ; and the real 
motives of the actors in pubh'c life can rarely in any other way be 
obtained but by a consideration of the coincidences and connexion 
of events,— in short, by a consecutive train of circumstantial 
evidence. "—pp. 367, 368. 

Quam facile in nosmet legem sancimus —we cannot say — 
iniquam» The editors of certain Sunday newspapers, who 
pride themselves on exposing motives, should adopt this 
paragraph as their motto, for they have the same notions of 
the freedom and dignity of history, and are just as much en- 
titled to call themselves historians of human conduct as this 
man. We proceed with our extracts : 

" That trial (Norton v. Lord Melbourne) took place towards 
the close of the Parliamentary Session, when no more new bills 
could then be introduced. But in the April of the session follow- 
ing a very remarkable bill was brought in by a gentleman known to 
be an intimate friend of the lady in question." — p. 368. 

" Amongst other means adopted for this purpose (forwarding the 
measure), a pamphlet was circulated in society, as the co-production 
of the Hon. Mrs. C. Norton and Mr. Serjeant Talfourd, upon the 
wrongs and rights of separated mothers. Mrs. Norton had the 
credit of being the authoress, Mr. Serjeant Talfourd that of being 
the assistant." 

" And now for the internal evidence as to the connection between 
the Bill, Speeches, and Pamphlet, — that they have all come from 
the same mint." — p. 373. . 

We regret that we cannot afford space to quote the whole of 
this internal evidence, which consists of such marvellous co- 
incidences as these : 

*' The Pamphlet goes on to state what is the law at present 
relating to children, — so does Mr. Serjeant Talfourd's Speech. 
Here is a quotation from both : 

** The Pamphlet — * The custody of legitimate children is held to 
he the right of the father from the hour of their birth, to the utter 
exclusion of the mother.* 

" The Speech— * The exclusive custody of all legitimate children, 
from the hour of their birth, belongs to the father."* — p. S73. 

** The Pamphlet then proceeds to cite the four most notorious 
cases on record of the abuse of the parental power; — so does the 
Speech, and in the very same order. 

" The Pamphlet then refers to those cases where the Court of 
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Chancery had interfered with the father's power: — so does the 
Speech, and for the same object." — p. 374. 

But the internal evidence is not enough — 

** There is no way at all of getting over the external evidence as 
to the authorship of this Pamphlet, as proved by the concurrent 
testimony of society — the notoriety of the fact." — 376. 

The conductors of this Review have boasted that their arti- 
cle occasioned the rejection of the bill. The effect was pro- 
duced (if produced at all) by the pamphlet on which the article 
is based ; but it is hardly worth while disputing about such 
influence, for it is of a kind which might have been equally 
well exerted by the meanest of mankind, few things being 
more easy than to raise a prejudice by an untruth. When, 
shortly after the revolution of July, Dupin was vehemently 
assailed by the press, some one remarked in Benjamin Con- 
stant's hearing, that Dupin should despise such attacks. " If 
I were in his place," said Constant, ** I would answer them 
first and despise them afterwards." Although we can easily 
imagine the perfect indifference or cool contempt with which 
Mr. Serjeant Talfourd must have regarded such assailants, 
we now almost regret that he did not act on Constant's prin- 
ciple, or that the specific misstatements regarding the origin 
and object of the measure were not contradicted by authority; 
for the casting votes in the Lords were given by Mrs. Norton's 
sworn foes, and her own admirable letter did not appear till it 
was too late. We select from this letter the passages in which 
the misstatements are denied : 

** In asserting in your title page that I am the authoress of 
A Statement of tite Wrongs of Women^ you have printed and pub- 
lished a direct falsehood. I did not write it ; I have never even 
read it, nor knew of its existence till I saw it named in your Review* 

" In asserting that I have, as a * renowned agitatrice,' circulated 
a work on * Sexual Equality,' you have printed and published 
another falsehood. Nothing I have ever written, nothing I have 
ever said, will bear out the assertion that such are my sentiments; 
on the contrary, in my novel of The Wife, you will find precisely 
the contrary argument^ with your favourite Milton quoted in support 
of it. 

" In asserting that ray pamphlet was written with the assistance 
and advice of Serjeant Talfourd, that his measure was framed and 
brought forward in consequence of our being * intimate friends,' &c. 
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you have printed and published another falsehood. However 
proud 1 might have felt had Serjeant Talfourd considered me of 
sufficient ability to be his coadjutor in any literary task, your 
assertion that he did so is false, for this simple reason, that I was 
not then io fortunate as to have made his acquaintance^^ 

As regards the history of the Bill, we have our own testi- 
mony to add. The editor of this work was present when Mr. 
Serjeant Talfourd was introduced to Mrs. Norton, and was 
the person through whom her pamphlet was conveyed to him. 
The introduction took place, and the pamphlet was deUvered, 
some time after he had declared his intention to bring in the 
Bill, and were the consequence instead of the cause of that 
event. The pamphlet was finished many months before. Mr. 
Serjeant Talfourd permits us^ at our own particular request, to 
add his confirmation of this statement, so far as it comes within 
his own knowledge; so that here we trust this unfounded pre- 
judice will end, for well may Mr. Stevenson exclaim — 

^' AvfSLy with the mean hypocrisy, the childish folly, the illiberal 
anger of little minds, which would justify an opposition on such 
paltry grounds. If it be fit, just, and expedient, that this bill, or 
a bill of this nature, should be brought in to improve the present 
law, no cavilling at the motives or invention or conjecture of the 
motives, which originally caused the attempt to be made, should be 
brought to prevent its succeeding ; if it be not fit, just, or expe- 
dient that such a measure should be passed, it must be easy for 
those who are convinced of its unfitness and inexpediency to find 
some argument strong enough to crush it, without seeking to crush 
at the same time, by unjust vituperation, a woman already in sorrow 
and distress." — ^pp. 89, 90. 

At the same time this writer does not hesitate to say, that 
if the bill were really and logically connected with Mrs. Nor- 
ton's case, he should not shrink from discussing it, and the 
facts he adduces fully justify his confidence. We learn from 
his statement that the original separation arose from a femily 
quarrel, instead of jealousy, as everybody must have supposed; 
that the action against Lord Melbourne was not resolved upon 
till more than six weeks afterwards; that Mr. Norton had just 
before shown himself ready to give a written retractation of 
the charges, on condition that the charges brought against 
him by his wife's family should be withdrawn, — a condition 
with which the mediator, Sir James Graham, had no authority 
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to comply; that, since the trial, Mr. Norton has expressed in 
writing his full belief in Lord Melbourne's solemn assurance 
of his wife's innocence, and actually permitted her to have 
back her children, whilst a negotiation (frustrated by a mem- 
ber of his family) was on foot. The long suppression of these 
facts establish a strong presumption that Mrs. Norton was 
never eager for publicity, although after the trial she had 
nothing to lose and every thing to gain by it. What can be 
said against her, that has not been said already ? 

" It is very true, as has been scornfully argued (says Mr. Ste- 
venson in justification of the statement), that it is a matter of no 
interest to the public how the quarrel between this particular 
couple will terminate, or what its former features may have been ; 
nor, with reference to the attack in the British and Foreign Review, 

is it of any importance to the public that *s son should make 

his editorship of a magazine aii instrument for flinging mud at 
Sheridan's grand-daughter ; but that which is of the utmost public 
importance, of the most vital interest, is whether the two Houses 
of Parliament were duped by one of the most distinguished mem- 
bers of the Commons into the reception and discussion of a mis- 
chfevous measure, framed and brought forward in fact to gratify 
a particular individual, the doubtful circumstances qf whose case 
were such as cast a slur and discouragement on the measure itself 
as applying to separated wives."- — pp. 75, 7Q, 

We f(5el confident that 's son (who is named in the 

pamphlet) must now see the necessity of making ample atone- 
ment to the calumniated parties by an unequivocal apology 
and a foil and free confession of mistake ; he must do so for 
the ss&e of his own character as well as for the sake of the 
publication entrusted to his care, which sinks to the level of 
the lowest portion of the press if this matter continues un- 
explained. It will not do to shelter himself behind ^' the con- 
current testimony of society, the notoriety of the fact," — for 
there is no society which would bear such testimony, no so- 
ciety in which such facts could be notorious, except perhaps 
that in which the Paul PryBxA The Satirist pass current for 
authority ; and nothing short of the evidence of his own eyes 
could justify him in inserting — The Wrongs of Women. By 
the Honourable Mrs. C Norton — in his table of contents. In 
the society, moreover, to which 's son belongs, the life, 



168 I'he Infant Custody Bill. 

character and pursuits of the friends of this measure are well 
knowu^ and there he might have learnt without difficulty — we 
can hardly conceive him to have been ignorant — that Mr. Ser- 
jeant Talfourdy a man of undoubted talent and unimpeachable 
integrity, exemplary in every relation of life, an attached hus- 
band, an affectionate father, without tastes or habits to Ime 
him from the plain path of duty^ distinguished in parliament, 
distinguished in literature, distinguished at the bar, was the 
very last* person in the world to embark in a crusade against 
morality, or submit to being crammed for a display. But 
when sufferer after sufferer come forward to illustrate the 

m 

expediency of his measure and offer up their prayers for its 
success, is he to turn a deaf ear to their complaints ? When 
a woman of genius — who, from knowledge acquired in his 
professional capacity, he believed to have been cruelly ca- 
lumniated, and who could hardly fail to interest by the 
associations which cluster round her hereditary name — is 
introduced by an intimate friend, is he to decline the ac- 
quaintance, and deprecate the exertion of her brilliant talents 
in the cause? — A poet must avoid plagiarism, and an editor 
may incur blame by serving up the rechauffe of a pamphlet 
as an article — but a lawyer or legislator must collect argu^ 
ments and illustrations from all quarters. If the best and 
most striking were already collected and arranged in the 
best manner, it would be mere weakness and vanity to rest 
satisfied with gleaning what were left with a view to a repu- 
tation for originality, and Lord Lyndhurst's masterly speech 
is equally open to criticism in this respect. However, ex- 
posing a speaker's or writer's borrowings, or drawing unfavour- 
able inferences from admitted facts, is one thing : charging him 
with improper motives, inferred from positive misstatements, is 
another ; and this is the offence which 's son has perpe- 
trated without the shadow of an excuse, for the article is far 
below the average talent of his review, and one would have 
thought that the bare division of the argument must have 
made him fully aware of the writer's incapacity. — 

We say that, if passed into law, it would be in the highest degree 
pernicious and dangerous ; and for the reasons following : 
I. Because it is in its tendency directly immoral. 
II. Anticbristian. 
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III. Unconstitutional towards the whole nation. 

IV. Unjust to private individuals. 
V. Impracticable in its operation. 

VI. Ineffectual to accomplish its proposed object. 
VII. Full of the grossest inconsistence and absurdity, both as 
to principle and practice, from beginning to end." — p. 275. 

This reminds us of a scene in one of Mr. Hook's farces, 
where one man says that another cannot come for thirteen rea- 
sons, the first being that he is dead. " Prove your first," says 
the interlocutor, " and we vnll not trouble you for the rest." 
So say we to this gentleman. Prove your first or your fifth, 
and the argument is at end, which it never can be if you 
go on arguing in a circle — that the bill is antichristian be- 
cause it is immoral, and immoral because it is antichristian — 
unjust because it is unconstitutional, and unconstitutional be- 
cause it is unjust — impracticable because it is ineffectual, and 
iaeflSsetual because it is impracticable. The subdivisions par- 
take of the same character. The bill is immoral. — 

" 1. Because it tends directly to favour separations between hus- 
band and wife. 

** 2. Because, inasmuch as it favours and facilitates separations, 
it facilitates seductions aod adulteries. 

" 3. Because it tends to encourage domestic dissensions between 
husband and wife whilst living together. 

" 4. Because it tends to encourage litigation after the husband 
and wife are separated. 

** 5. Because it tends to encourage perjury. 

" 6. Because it tends to perpetuate the separation between par- 
ties already separated." 

The first and third strike us to be substantially the same 
proposition ; the fourth clearly involves the sixth ; and it will 
be found on inspection that the whole argument regarding 
separations is nothing more than Sir E. Sugden*s, pompously 
enunciated and ludicrously swelled out. If the readers of the 
Foreign and British Review can stand this through fifty of 
sixty pages, they must be like the sailor, who said that his 
first wish would be for as much grog as he could drink and as 
much tobacco as he could chew, and, being asked to name 
his second wish, replied — " a Uttle more grog and a little 
more baccy." 
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Whenever the writer ventures an inch beyond his proto- 
type, he falls into some gross blunder or fallacy, and at the 
end of almost every paragraph might be written by way of 
note " This riiisstates or mistakes the provisions of the Bill/' 
For example — 

*' Thus all this villainy (abduction) will be done with impunity. 
The servant swears she could not help it. The mother cannot be 
touched. The father has lost his child. — You will make child- 
stealing and perjury (two of the most dangerous^ demoralizing, and 
infamous crimes that can infest the happiness of society) the most 
trivial of offences. By making them to be done with impunity, 
and under colour of a judge's order, you will make them as it were 
lawful ; and thus, at last, you will make people believe they are not 
even immoral at all ! And people, as we have shown, are already 
too prone to believe this/' — p. 318. 

'* What else can be the consequence of such an immoral act of 
legislation but to make wives see that it is no longeif worth the 
trouble of a continuous and careful performance of the anxious and 
troublesome duties of a mother, when the same privileges, rights, 
and rewards which their performance alone used formerly to confer, 
can henceforth be had by virtue of a judge's order, without any 
such trouble at all ? For henceforth every wife separated from her 
husband, who can only get a judge's order, will be whitewashed and 
justified in the eyes of society for her separation. For will she not 
be able to retort triumphantly against all the impugners of her de- 
linquency, •* Here is an impartial umpire, one of the learned and 
upright judges of the land, who declares by his order of access that 
I am not at all to blame ; that I had a right to leave my husband ? 
What better justification can any one demand or desire ?' " — British 
and Foreign Review, pp. 289, 290. 

In our opinion, none. But who is he that speaks of such 
duties as a trouble, and founds a long laboured tissue of fal- 
lacies on the assumed selfishness and corruption of women I — 

** Where was the mother of this man? — in her grave, or on this 
earth, when he undertook to speak of the whole female sex, as of 
animals who required caging and chaining ? — of English wives and 
mothers as if they all desired to forsake their homes, — as if they all 
hated and rebelled against their husbands, — as if they only waited 
for some revolting watch-word of liberty to give loose to every wild 
and profligate feeling ? Did this author never see that very usual 
sight, a modest and affectionate wife? — a woman watching the 
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cradle of her sick child ? — a mother teaching her little one to pray ? 
Did he never see the welcome of a long absent son to his home, 
the embrace of the aged mother, the tears of the young sisters? 
Did he never see, hear, or read, any of the instances of devoted 
fondness and unswerving faith shown by women to their husbands 
in danger, in temptation, in distress ? Such instances have abounded, 
and will continue to abound, though in an erring world. Such pic- 
tures are, I thank God, no images of romance, but every-day scenes 
from English domestic life. Finally, did this anonymous railer never 
hear it said (and that by his fellow-men) in behalf of the gentle, 
faithful, affectionate race he has maligned, that even among the 
most degraded class of women, among those whom early seduction 
has reduced to a life of mercenary sin, it is by no means uncommon 
to find some strong preference and faith of the heart, capable of 
withstanding even ill usage and brutality from its object ; some link 
to better feeling, from the very strength of * woman s nature* prepon- 
derating over the revolting circumstances of her lot ; some narrow 
glimpse of a holier light, which runs like a silver thread through 
the coarse and soiled texture of her degraded destiny V*^ — Stevenson s 
Letter, pp. 95, 97. 

** Where is the mother of this man ?'* It might be more to 
the purpose to inquire " Where is his wife ?" We know very 
well that there are many muddleheaded^ ill-conditioned and 
conceited people in the world, who think it the height of pre- 
sumption in any human being to differ from them, and break 
out into downright railing whenever they are staggered by an 
opponent's arguments, or find a difficulty in developing their 
own. But the frenzied coarseness, persevering malignity, and 
untired (not untiring) tautology of this production, are not thus 
easily accounted for. They are the result of strong personal 
antipathy or deadly apprehension of some kind; and, judging 
merely from internal evidence, we infer that it is the produc- 
tion of a man whose own designs are likely to be frustrated, 
or bis own conduct exposed, through the provisions of the 
bill. If this be so, it is some comfort to think that he has 
rendered bis situation worse by the attempt to save himself; 
for his wife has only to identify him as the writer of the aiticle 
and get a judge to read it (if she can)^ and no further justifi- 
cation will be required of her. 

^ Naucy, in Oliver TwUt, is an apt illustration. 
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Since this was written, a pamphlet has reached us, entitled 
The Mutual Rights of Husband and Wife, i^c. By R. Mence, 
Esq., containing some useful suggestions for improving the 
position of the wife. The writer, following up Lord Brougham's 
argument, finds fault with Serjeant Talfourd for not going far 
enough, though it is notorious that comprehensive measures 
of amelioration have been almost always carried by instal- 
ments in this country — witness the abolition of slavery, and 
the reform of the criminal law— so that, assuming more to be 
required, it by no means follows that the wrong course has 
been pursued. Can Mr. Mence suppose that Lord Brougham 
had any object in view beyond that of throwing out the Bill? 

H. 



ART. VII.— LORD DURHAM'S ORDINANCE. 

As our argument on this question has been misunderstood in 
some quarters, we are induced to recur to it for the purpose 
of very briefly restating our views. 

We took for granted that, in the words of Black stone, par- 
liament can do every thing that is not naturally impossible-— 
" this being the place where that absolute despotic power, 
which must in all governments reside somewhere, is entrusted 
by the constitution of these kingdoms" — and general doc- 
trines or dicta regarding the powers of colonial governments 
or legislatures are clearly inapplicable to colonies where the 
legislative authority is settled and defined by parliament ; so 
that, if parliament were to say that all laws and ordinances 
made by John Thomson should be valid within a given co- 
lony, we know no legal ground on which their validity could 
be impeached. When, therefore, the 31 Geo. IIL c. 31, in- 
vested the Canadian legislature with the power of making 
laws for the peace, welfare, and good government of the pro- 
vince, and enacted that all such laws should be valid and 
binding to all intents and purposes whatever within the 
said province, we thought, and we think still, that the 
only questions were — 1. What laws came within the mean- 
ing of the Act; 2. Whether Lord Durham took the power 
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in question unimpaired. To say that an ordinance within 
the meaning of the Act is void, because it, is opposed to the 
broad principles of justice or repugnant to the spirit of our 
laws, is dealing in terms of which no definite or practical 
application can be made. This must mean, if it means any 
thing, either that parliament cannot exercise or delegate such 
a power, or that a colonial legislature is inherently incapable 
of receiving it; neither of which propositions, for the rea- 
sons above suggested, is maintainable. Nor can we admit the 
nullifying effect of any description of repugnancy, unless a 
provision be so far repugnant to a subsequent act, that it may 
be consideried as repealed ; or so far repugnant to the feelings 
of the people, as to bring about a revolution. Besides, what 
is repugnant to the British constitution, or who is to declare 
the repugnancy ? The British constitution, as we understand 
it, implies every thing necessary to the welfare of the state, 
and we can fancy occasions — during foreign invasion or civil 
war, for example — when self-preservation would justify the 
passing of the most arbitrary ordinances, or the establish- 
ment of a temporary dictatorship. Is there any thing re- 
volting to natural justice, or even inexpedient, in delegating 
to a colonial government the power to act in the same manner 
on emergencies ? Such government, far from being thereby 
made independent of the parent state, would be simply the con- 
ductor or conduit-pipe through which the will of the supreme 
legislature is conveyed.^ 

It has been said that there are acts of the British legislature 
restricting the powers granted by 31 Geo. III. The enact- 
ment most confidently cited is the 56th section of 3 & 4 Will. 
IV. c. 69, " that all laws, bye-laws, usages or customs in prac- 
tice at the time of the passing of the Act, or which hereafter 
shall be or endeavoured or pretended to be in force or practice. 



> To illustrate the argument ia the manner best calculated to bring it home 
to our legal readers— an ordinance passed b^ the legislature of Lower Canada 
derives its stringent force from the British parliament much as a use on the 
execution of a power is fed by the original conveyance ; and to refer to general 
doctrines of repugnancy in such a case, is like relying on the general doctrine re- 
garding a master's liability for his servant, when the servant has acted under a 
specific written authority. * 
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in any of the British possessions in America, which are in any 
wise repugnant to this Act, or to any act of parliament made 
or hereafter to be made in the United Kingdom, so far as such 
act shall relate to and mention the said possessions, are and 
shall be null and void to all intents and purposes whatsoever." 

As it is not shown in what respect the above Act is repug- 
nant, nor alleged that any repugnant act, expressly mention- 
ing Canada, has been passed, the intended inference fails on 
the bare inspection of the clause ; and on turning to the 11th 
section, it will be found, that the 31 Geo. III. c. 31. is ex^ 
pressly excepted from the operation of the Act. 

We stated our reasons for thinking that the powers of the 
former legislature of Lower Canada passed to Lord Durham 
and his council, in language not admitting of a doubt. The Act 
was passed for the express purpose (as declared by the pream-. 
ble) of investing him with them ; and if Sir William Follett's 
clause cannot be reconciled with the essential provisions, it 
must fall. At the same time we quite agree with the general 
view taken by Sir William Follett in his admirable speech at 
Exeter. Lord Durham was appointed for temporary purposes, 
as clearly appears from the recital of the Act. " Whereas it 
is expedient to make temporary provision for the government 
of Lower Canada, in order that parliament may be enabled, 
after mature deliberation, to make permanent arrangements," 
&c., which forms an odd contrast with some passages in 
the Proclamation : 

" When I sought to obliterate the traces of recent discord, I 
pledged myself to remove its causes, to prevent the revival of a 
contest between hostile races — to raise the defective institutions of 
Lower Canada to the level of British civilization and freedom — to 
remove* all impediments to the course of British enterprize in this 
province, and promote colonization and improvement in the others 
— and to consolidate these general benefits on the strong and per- 
manent basis of a free, responsible, and coinprehensive govern- 
ment." 

" I cannot but regret being obliged to renounce the still more 
glorious hope of employing unusual legislative powers in the en- 
dowment of that province with those free municipal institutions, 
which are the only sure basis of local improvement and representative 
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treaty — of establishing a system of general education^ of revising 
the defective laws which regulate real property and commerce — 
and of introducing a pure and competent administration of justice/' 

But the ordinance v\ras strictly of a temporary character ; 
and comes strictly within the meaning of a law for the peace^ 
welfare and good government of the colony. When, there- 
fore, his ex-Excellency proclaims : '^ the disposal of the po* 
litical prisoners was, from the first, a matter foreign to any 
mission" — we reply — " you are only right by accident, and 
then you correct yourself." An objection made in the Quar- 
terly Review, that the ordinance was illegal on account of the 
Umited number of the council, is one which lawyers will in- 
stantly reject. 

In Lord Durham's proclamation we find the following allu- 
sion to the Bermuda part of the ordinance. 

" I was perfectly aware that my powers extended to landing the 
prisoners on the shores of Bermuda, but no further. I knew that 
they could not be forcibly detained in that island without the co- 
operation of the imperial legislature." 

His lordship does not say whether he commimicated this 
knowledge to Lord Melbourne. It follows that, in the affair 
of the Indemnity Bill (which was limited to the Bermuda 
part) Lord Brougham suggested, and the Conservative Peers 
did, what Lord Durham ought to have suggested and the 
ministry to have done ; and that Lord Durham's resignation 
must have been exclusively owing, not to the Indemnity Bill 
which he must have expected, but to the disallowance of the 
ordinance, which was altogether the work of his friends and 
no necessary consequence of the Indemnity Bill. 

In another part of the proclamation we find — 

'* The ordinance has been disallowed, and the proclamation is 
confirmed. Her Majesty having been advised to refuse her assent 
to the exceptions, the amnesty exists without qualification. No im- 
pediment therefore exists to the return of the persons who had made 
the most distinct admission of their guilt, or who had been excluded 
by me from the province on account of the danger to which its 
tranquillity would be exposed by their presence." 

On turning to the amnesty, we find that it contains an 
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exception for " such persons as are in that behalf named in 
the ordinance^ and whose cases are thereby provided f or. ^^ It 
strikes us that these expressions are descriptive merely, and 
that, though the ordinance has been disallowed, it may still 
be looked at for the purpose of ascertaining the names. At 
all eventS; Lord Durham's conduct in thus announcing, on 
the eve of a fi'esh outbreak; that they might return in safety, 
is without excuse. 
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ACTION ON THE CASE. 

1. (Cage or tregpast-r-ActUm for injury to revenion.') A party who has demised a 
house without exception of mines, may sue in case for an injury occasioned to 
the house by a stranger in excavating coal ; although it was not clear whether 
the injury resulted from excavation under the house, or under an adjoining house 
in the plaintiff's occapation. (Com. Dig. Grant, E. 3.) — Raine v. Aldenon, 4 
Bing. N. C. 702. 

2. The case of Langridge v. Levy (2 M. & W. 519 ; 18 L. M. 375.) was affirmed 
on error, in the Court of Exchequer Chamber. — Levy v. Langridge, 4 M.- & W. 
337. 

AFFIDAVIT OF DEBT. 

1. Where the sum sworn to be due was less than that indorsed on the writ of ca- 
pias, and a bail bond was given in the latter sum, the Courtordered that the bail- 
bond should be cancelled, and that the defendant shoulcAnter a common ap- 
pearance. — Cook V. Cooper, 2 N. & P. 607. 

2. Where an affidavit of debt stated the defendant to be indebted to the plaintiff in 
304/. " for principal and interest,*' by virtue of an indenture whereby the de« 
fendant covenanted to pay 3002. : Held, that the amount of principal and interest 
was sufficiently distinguished. 

It is not sufficient to state a sum to b6 due " upon and for the balance of ac- 
counts between the plaintiff and the defendant." (2 Chit. Bep. 15.) 

In an action on a bill of exchange by indorsee v. indorser, the affidavit of debt 
must show the default of the acceptor ; and a statement that the amount " is now 
due and unpaid " does not supply the omission of such allegation. (1 D. P. C. 
122, 211, 445 ; 5 D. P. C. 62 ; 3 D. P. C. 731 ; 2 M. & W. 67.) 

An affidavit of debt, which states two causes of action, one imperfectly and the 
other correctly, is not bad altogether, but the defendant may be held to bail for 
the latter part, if separate from and independent of the former. (1 Har. & WoK 
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365, D. ; 3 M. dc W. 76. Overruling Kirk v. Almond, 1 D. P. C. 318 ; Drake t. 
Harding, 4 D. P. C. 34.)— Jffnes v. Collins, 4 D. P. C. 626. 

ALEHOUSE LICENCES. See Quo Warranto. 

AMENDMENT. 

(Under 3 Sf 4 W, 4, c.42, s.23.) Declaration in assumpsit was on an agreement 
to sell to the plaintiff, at 2s. per sack, the potatoes then growing on certain land 
of the defendant, and stated the contract to be that the defendant should deliver 
the potatoes within a reasonable time, to be paid for on deliveiy. Pleas, non 
assumpsit, and that the agreement had been rescinded by consent. The proof 
was of a contract made in June, to sell the potatoes at 2«. per sack, the plaintiff 
to have them at digging up time (October) and to find diggers. The judge at 
nisi prius having amended the declaration so as to make it conformable with the 
contract so proved, the Couit refused a new trial, no affidavit being produced to 
show that the defendant had been prejudiced by the amendment.— .SatnsdMri^ v 
Matthews, 4 M. & W. 343. 

ARBITRATION. 

A submission to arbitration contained a stipulation that the award, not the agree- 
ment, should be made a rule of Court : Held, that the Court had jurisdiction under 
the 9 & 10 W. 3, c. 15, and were authorized to make a rule of Court thereon. 
(3 East, 603.)— Ej parte Storey, 2 N. & P. 667. 

And see Costs, 6. 

ARREST. 

1. (Discharge from, on ground of privilege,) A defendant who is arrested while 
privileged eundo, &c. will be discharged as to that case only, and not also as to 
any detainers lodged against him, jinlesa notice of the motion iias been given to 
the parties concemed.-r-iSAarp^tR v. Hunter, 6 D. P. C. 632. 

So in the case of a discharge from arrest on the ground of an irregularity to 
which the sheriff is nd party. (9 Bing. 566.) — Ex parte Cogg, 5 Scott, 715. 

2. (Under 1^2 Viet, c, 110, s. 3 ) The principle by which the judges will be 
guided in allowing an arrest under the I & 2 Vict. c. 110, s. 3, is to consider 
whether the defendant is about to leave the country for such a time that he is not 
likely to be forthcoming to satisfy the plaintiff's execution at the period when he 
will be entitled to it in the ordinary course of law proceedings. It was therefore 
held to be a suffioj^t gi'ound for issuing the writ, that the defendant, an officer 
in the army, was about to join his regiment stationed abroad. — Larchin v. Willan, 
4 M. & W. 351. 

3. (Discharge from, under 1^2 Vict, c. 110, s. 7,) Where a defendant was ar- 
rested on mesne process before the 1st of October, 1838, and gave a bail-bond, 
and after that day final judgment was signed against him, and a oa. sa. issued 
and lodged with the sheriff, in order to fix the bail ; the Court refused to exone- 
rate the bail, on an equitable construction of the 1 & 2 Vict. c.llO, s. 7. ^-Jack- 
son V. Cooper, 4 M. & W. 353. [llie Court of C. P. had previously, in a case 
of Bateman v. Dunn, extended the statute by an equitable construction, so as to 
relieve the bail,' where the defendant was arrested and gave bail before the 1st of 
October, and continued out on bail on and after that day, no judgment having 
been signed.] 

4. {Same ) Where a defendant was arrested on mesne process before the Istof 
October, 1838, and deposited a sum of money in lieu of bail and for coats, which 
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was paid into Court under the 7 & 8 G. 4, c. 71, s. 3 : Held, that he was not 
entitled to have the money paid out to him after the 1st of October, on an equi- 
table construction of the 1 & 2 Vict. c. 110, s. 1.— Harrison v. Dichevsoiif 4 M. 
& W. 355. 

5. (Same.) Where a defendant was arrested on mesne process before the 1st of 
October, 1838, but escaped from custody, and after that day was retaken on an 
escape warrant : Held, that he was not entitled to be discharged under either the 
first or the seventh section. — Nyasv, Milton, 4 M. & W. 359. 

ATTACHMENT. See Costs, 4, 10. 

ATTORNEY. 

1. (Bill, when taxable.) An attorney's bill of charges for business done in the 
Central Criminal Court is taxable by order of a judge of one of the superior 
Courts.— Ctir/in^ v. Sedger, 4 Bing. N. C. 743 ; 6 D. P. C. 759. 

2. (Changing attorney.) Where an attorney has accepted a declaration, and has 
acted and been treated by the plaintiff as the attorney in the cause, another at- 
torney cannot proceed with the action without a rule for changing the attorney, 
although the former attorney's name was not on the record. — May v. Pike, 4 M. 
fie W. 197 ; 6 D. P. C. 667. 

3. (Alteration of name on roll,) An attorney having obtained the royal licence to 
assume an additional name, the Court refused to alter the roll. — Ex parte 
Hayward, 5 Scott, 712. 

4. (Articles, discharge of, where attorney has become insane.) Where an attorney 
to whom a clerk has been articled became insane during the clerkship, the Court 
allowed fresh articles entered into with another attorney to be enrolled. — Ex parte 
Darbell, 6 D. P. C. 505. 

5. (Summary enforcement of undertaking by.) The Court will not summarily en- 
force an undertaking given by an attorney, who is also a solicitdr, in a suit in 
Chancery.— Jn re Garland, 6 D. P. C. 512. 

6. Where a plaintiff was improperly delayed in his action, in consequence of the 
defendant's attorney not fulfilling his undertaking to enter an appearance in due 
time, the Court would not compel the attorney to give security for the debt and 
costs in the event of the plaintiff's obtaining a verdict. — Morris v. James, 6 D. 
P. C. 614. 

7. (Admission — Notices.) Where the 15lh of April, (which, by the 1 W.4, c. 70, 
s. 6, is constituted the first day of Easter term,) fell on Easter Sunday, a delivery 
three days before the 18th of April, of the notices for the admissiou of an attorney, 
was held to be a sufficient compliance with the rule of H. T. 2 W. 4. — Ex parte 
Bayley, 6 D. P. C. 516. 

8. (Admission — Answers of articled clerk under rule ofE»T,6 W* 4.) Where the 
delay on the part of an articled clerk in sending the answers required by Reg. 
Gen. £. T. 6 W. 4, has been caused by the unexpected absence of the attorney 
with whom the articles were served, the Court will allow them to be sent in nunc 
pro tunc. — Ex parte Lyons, 6 D. P. C. 517. 

9. (Re'ad mission.) Where a^person was admitted an attorney, but never took out 
his certificate, or practised, for a period of twenty* four years from the time of his 
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admission, the Court permitted him to take out his certi6cate without the form of 
re-admissioD. — Ex parte 3Iar$haU, 6 D. P. C. 526. 

And see Computation of Time. 
BAIL. See Arrest, 3, 4. 

BANKRUPTCY. 

1. (Eetrospective operation of Bankrupt Act — Second commission,) The 127th 
section of the Bankrupt Act, 6 G. 4, c. 16, which vests in the assignees all the 
future estate and effects of a bankrupt who does not pay I5s, in the pound under 
his second commission, is retrospecti?e. (2 C. & M. 435.) 

That clause vests the bankrupt's estate in his assignees absolutely, and does 
not leave him a right of action subject to their interference. Therefore, a plea to 
a declaration in assumpsit for money had and received, that the plaintiflf had 
been twice a bankrupt, and had not paid I5s. in the pound under the second 
commission, was held good on demurrer. (3 B. &c Ad. 338 ; Mont. & Mac. 44 ; 
10 B. & C. 427.)— Fottn^ v. Rishworth, 3 N. & P. 585. 

2. (^What debts proveable — Unliquidated damages,) The damages arising from a 
breach of contract to accept goods at a certain price on a certain day, are not 
yroveable under a fiat. (9 B. & Cr. 145 ; 4 T. R. 520 ; 6 T. R. 489 ; 7 T. R. 
612.)— Green v. Bicknell, 3 N. & P. 634. 

3. (^Payment to creditor, when protected,) S., being sued by W.« paid money into 
Court in lieu of bail, on the i3th of September ; having omitted to put in bail or 
pay the additional sum required as security for costs, the Court, on the 23d of 
September, ordered the money to be paid out to W. On the 9th of September 
S. committed an act of bankruptcy, and on the 28th a fiat issued against him : 
Held, that his assignees could not recover from W. the money so paid to him 
by order of the Court. (4 Biug. N. C. 310 ; 2 C. M. & R. 150 ; 1 D. P. C. 
132.)— HeynoWs v. Webb, 4 Bing. N. C. 694 ; 6 D. P. C. 728. 

And see Evidence* 5. 

BILLS AND NOTES. 

(^Pleadings,) A plea to an action on a bill of exchange, that the bill was not dnly 
stamped, was held bad for uncertainty. — Haward v. Smith, 4 Bing. N. C. 684. 

BOND. 

(^Assessment of damages in debt on bond,) In debt on bond, where breaches are 
assigned in the replication under the 8 & 9 W. 3, c. 11, the jury may assess the 
damages without a special venire. (1 M. & W. 42.)— Scott v. Staley, 4 Bing. 
N. C. 724; 6 D. P. C. 714. 

BRIDGE. 

(Liability to repair ratione tenunB — Evidence.) On an indictment for the non-re- 
pair of a bridge ratione tenures : Held, that a record of 18 £dw. 3, setting out a 
presentment of the Bishop of Lincoln for non-repair of the bridge, and his ac- 
quittal by the jury, which was shortly after followed by a grant of pontage from 
the Crown, on the ground that it had been found by inquest that no one was 
liable to repair the bridge, — was admissible in evidence to negative any imme- 
morial liability to repair ratione tenurae. 

The jury, after finding a verdict of acquittal, also found that the bridge had 
been recently built, and that no one was liable to repair it. Semble, that such 
finding by a jury, in ancient times, is admissible as reputation, on a question as 
to the liability to repair ratione tenurae. — Reg, v. Sutton, 3 N« & P. 569. 
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CHURCH-BUILDING ACTS. 

1. Mandamus to churchwardens to raise a rate, and pay principal and interest of 
money borrowed on the credit of parish and church-rates under the Church- 
Building Acts, 58 G. 3, c. 45, and 59 G. 3, c. 134. Return, that, since the se- 
curity was given, the lender (who was the prosecutor) had bec<Mne bankrupt. 
Flea, that the prosecutor had lent the money as trustee for A.* out of monies 

' vested in him as trustee, and in which he had no interest except as trostee : 
Held good on demurrer, although not showing the nature of the trust. — Reg, v. 
Churchwardens ofBrancaster, 7 Ad. & E. 468 j 2 N. & P. 580. 

2. Where a ckftpel has 1)een built under the 58 G. 3, c. 45, and the 3 G. 4, c. 72, 
it must be repaired by the parish or place wherein it is built, and those places 
only are to be called upon to pay the rates, which were previously liable to be 
assessed to the repairs of the church or chapel of that fUaee, Therefore, where a 
township was previously exempt from the reptirs of the parish church : it was 
held not to be liable to be rated to the repairs of a chapel baiU under those sta- 
tutes within the parish, but not within the township. — Crawler v. Sandtnen, 2 
N. & P. 641. 

3. Where a committee had been appointed by a vestry in March, to consider a 
plan then produced, and to report whether it would be expedient to adopt that or 
any other plan for affording additional accommodation to the parishioners at the 
parish church ; the following was held to be a sufficient notice under the Church- 
Building Acts (68 G. 3, c. 45, and 59 G, 3, c. 134,) and the Vestry Act, (58 
G. 3, c. 69,) that the object of a subsequent meeting was to authorize the bor- 
rowing of money : — ** 24th of July, 1830. Notice is hereby given, that a vestry 
will be held in the vestry-room of this parish on Monday, the 2d of August, at 
9 o'clock, &c. to receive a report from the church committee, and to adopt such 
measures as may appear necessary for carrying the report into execution. — Blunt 
V. Harwood, 3 N. & P. 577. 

CHURCHWARDEN. 

{flection of -^Vestry Act,) One of two candidates for the offioe of churchwarden 
was elected at a vestry, and subscribed the declaration of office, but the election 
was alleged to have been so improperly conducted that the proceedings were void. 
To give the parties impugning the election an opportunity of trying its validity, 
the Court (considering a prim& facie case to be made out) granted a mandamus, 
calling on the rector and churchwardens to convene a vestry for electing a church- 
warden for the remainder of the year. 

At an election in vestiy, where the right of voting is regulated by the 58 
Geo. 3, c. 69, s. 3, (Sturges Bourne's Act,) it is no objection to the proceedings 
that the chairman directed a poll, without first taking a show of hands, although 
a show of hands was demanded, and the poll was not demanded, but was objected 
to. Per Lord Denman, C.J. and Littledale, J. — Bex v. Rector, ^c. ofBirming'- 
ham, 7 Ad. & E. 254. 

COMPUTATION OF TIME. 

The month to elapse after the delivery of an attorney's bill, before he can commence 
an action for its amount, under the 2 Geo. 2, c. 23, ». 23, must consist of twenty- 
eight days, exclusively both of the day of delivering the bill and of the day of com- 
mencing the action. (15 Ves. 248 ; 9 B. & C. 134. 603; 3 M. & W. 473.)— 
Blunt v. Heslop, 3 N, & P. 554. 

n2 • 
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CONTRACT. 

( Performance of, not presumed from lapse of time,) The lapse of twenty years 
from the time of making a contract to be performed in futuro, is not of itself evi- 
dence of a new contract averred to have been performed, and pleaded as an 
accord and satisfaction of the original contract. — Kirhman v. Siboni (in error), 
4 M. & W. 339. 

And see Pleading, 12. 

CONTRACT OF SALE. 

( When complete — Acceptance by purchaser,) In assumpsit for a mare sold and 
delivered, to which the defendant pleaded non assumpsit, it appeared that the 
defendant, having seen and ridden the mare, wrote to the plaintiff, *' I will take 
the mare at twenty guineas, of course warranted ; and as she lays out, turn her 
out my mare." The plaintiff agreed to sell her for twenty guineas. The defend- 
ant subsequently wrote again to him : — " My son will be at the World's End 
(a public house) on Monday, when he will take the mare and pay you : send 
anybody with a receipt, and the money shall be paid ; only say in the receipt, 
sound and quiet in harness." The plaintiff wrote in reply, " She is warranted 
sound, and quiet in double harness: I never put her in single harness." The 
mare was brought to the World's End on the Monday, and the defendant's son 
took her away without paying the price, and without any receipt or warranty. 
The defendant kept her two days, and then returned her as being unsound. The 
learned judge stated to the jury that the question was whether the defendant 
had accepted the mare, and directed them to find for the defendant if they thought 
he had returned her within a reasonable time ; and desired them also to say, 
whether the son had authority to take her without the warranty. The jury found 
that the defendant did not accept the mare, and that the son had not authority to 
take her away: Held, on a motion to enter a verdict for the plaintiff, that there 
was no complete contract in writing between the parties ; that therefore the 
direction of the learned judge was right ; that the defendant was not bound by 
the act of the son in bringing home the mare, inasmuch as he thereby exceeded 
his authority as agent ; and consequently that the plaintiff was not entitled to 
recover. — Jordan v. Norton, 4 M. & W. 165. 

COPYHOLDS. 

(Admittance of heir.) An heir, on whom a contingent remainder in a copyhold 

has devolved, may bring ejectment before admittance. (3 Bing. N. C. 250.)— 

Doe d. Baverstock v. Rolfe, 3 N. & P. 648. 

CORPORATION. 

(Admission of alderman of London — Declaration under 9 Geo, 4, c. 17.) A parly 
elected to a corporate office has a right to be admitted before making the decla- 
ration which is required by the 9 Geo. 4, c. 17, s. 2, to be made within one 
calendar month next before or upon his admission.— A«^. v. Humphery, 3 N. & 
P. 681. [A writ of error is pending in this case.] 

COSTS. 

1. (In trespass,) Trespass for breaking and entering a dwelling-house. Pleas, 
1, not guilty; 2, that the house was not the house of the plaintiff; 3, lib. ten. 
Replication, that the defendant had demised the house to the plaintiff, and broke 
and entered it during the demise. 'I'he plaintiff had a verdict, with 20/. damages : 
Held, that he was entitled to full costs, although the judge had certified under 
the Stat. 43 Eiiz. c. 6. (3 M. & W. 288, 458.)— r/iomas v. Davies, 3 N. & 
P, 567, 
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2. (On several issues — Certificate under 4 Ann, c, 16, s. 5.) The new rules have 
Dot repealed the 4 Anne, c. 16, s. 5, whereby the jadge is empowered to certify 
so as to exempt the defendant from the costs of an issue found against him, where 
he has pleaded several matters. Therefore, where, in assumpsit on the warranty 
of a horse,. the defendant pleaded, 1st. non assumpsit; 2d. that the horse was 
sound ; and a verdict being found for the defendant on the first, and for the plain- 
tiff on the second issue, and the judge certified that the defendant had probable 
cause to plead the second plea, he was held to be exempted by the statute from 
paying any costs in respect of it. — Robinson v. Messenger, 3 N. & P. 683. 

3. (^Of indictment for misdemeanor,) In the case of an indictment for an indecenl 
exposure of the person, with intent to provoke another to commit an unnatural 
offence, removed by the defendant by certiorari, the Court before which it is tried 
has no power, under the 7 Geo. 4, c. 64, s. 23, to make an order for the costs of 
the prosecution. (5 Man. & R. 167 ; 8 B. & Cr. 420; 1 Mood. C. C. 173.)— 
Beg, V. , 3 N. & P. 627. 

4. (Demand for, by whom sufficient,) Where costs of the day were ordered to be 
paid to a defendant, his attorney was held competent to demand and receive 
them, without an express power of attorney. — Mason v. Whitehouse, 4 Sing. N. 
C. 692; 6D. P. C. 602. 

5. (Taxation.) The Court will not direct prospectively in what manner costs shall 
be taxed.— Roe v. Cobham, 6 Scott, 146 ; 6 D. P. C. 628. 

6. (Of abortive reference,) Where a cause was referred before trial, and an arbi- 
tration bond enteied into, but without a clause for making it a rule of Couit, 
and the reference proving abortive, the cause was afterwards tried : Held, that 
the successful parly was not entitled to the costs of the abortive reference as costs 
in the cause. — Doe d. Davies v. Morgan, 4 M. & W. 170. 

7. ( Not payable by person not party to the record,) The Court will not interfere to 
make. a person, who is not a party to the record, pay the costs of the action, though 
he is the real party interested in the event of it. — Hayward v. Giffard, 4 M. & 
W. 194 ; 6 D. P. C. 699. 

8. (Security for,) In an action for a libel on a Turkish minister, the defendant 
having obtained an order for security for costs to the extent of 400/., the Court 
refused to increase the sum, upon a suggestion that the expenses of witnesses 
necessary to support the defendant's justification would greatly exceed that sum. 
— Pizani v. Lawson, 5 Scott, 418. 

9. (Same,) The Court refused to compel the lessor of the plaintiflf in ejectment to 
give security for costs, on the ground that he was an uncertificated bankrupt, it 
appearing that the assignees had declined to proceed with the action, and it being 
sworn that it was carried on solely for the bankrupt's benefit. — Doe d« Colnaghi v. 
Blick, 5 Scott, 7i4. 

10. (By whom to be demanded.) A demand of costs, which by the rule were to be 
paid to a high sherifiT, made under the authority of a power of attorney, executed 
by the under-shertflf after the high-sherifif had gone out of office, held sufficient to 
ground an attachment. — Ueg, v, Mattey, 6 D. P. C. 515. 

11. (Security for — Demand and refusal,) Three days' notice to the plaintiff's 
attorney, of an intention to move the Court that the plaintiff give security for 
costs, is not equivalent to a demand and refusal, and the Court will not grant a 
rule on such a notice. — Huntley v. Bulwer, 6 D. P. C. 633. 
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13. (Same.) If an infant lessor in ejectment be a pauper, the Court will require 
him to find some person to be security for the defendant's costs.— Dm d. fio&erts 
▼. Udberts, 6 D. P. C. 566. 

13. " Costs of issues'' include costs of the trial of them. If an application |o tike 
money out of Court is granted, and the rule is silent as to costs, the successful 
party is entitled to the costs of the application. — Eyre v. Thorpe^ 6 D. P. C. 768. 

And see Husband and Wife; Trespass. 

COURT OP REQUESTS. 

fiy a local act, the commissioners of a court of requests were empowered to onlei 
debts, when recovered by its process, to be paid by instalments, and under such 
terms and conditions as might appear to them just and reasonable. They made 
an order directing the payments to be made to a person who was then the deputy- 
steward of the court. Payments were made to him, and in consequence of the 
plaintiff's not applying for them, a large sum had accumulated in his hands, 
when his principal died, and he was removed : Held, that the commissioners not 
having revoked his authority, nor issued any other order, a mandamus would not 
lie, at the suit of the succeeding steward, to compel the late deputy to pay over 
the accumulations to such successor. 

Held also, that the latter was not entitled to appropriate the money so depo- 
sited, as a set-off against advances made by him in the execution of his olfice.— 
Reg, v. Watson; 2 N. & P. 595. 

COVENANT. 

(For quiet enjoyment,') The generality of the covenant implied in law from the 
word demise is restrained by an express covenant for quiet enjoyment. (4 Rep. 
806 ; 4 Taunt. 329.) It is therefore no breach of a covenant for quiet enjoy- 
ment, that the lessor had not power to demise. — Lin£ v. Stephenson, 4 Bing. 
N. C. 678. 

CRIMINAL INFORMATION. 

The Court will not grant a criminal information for sending a challenge, if, in 
the course of the transactions out of which it arose, the prosecutor has himself 
sent a challenge to a third person connected with, the party against whom he 
moves ; although the prosecutor's challenge was sent into a foreign country, and 
did not show any intention to break the peace here. — Rex v. Larrieu, 7 Ad. & 
E. 277. 

CUSTOM. 

(To perambulate boundaries of parish — Pleading — Evidence,) Plea, to trespass for 
breaking and entering plaintiff's house, that the house was in the parish of B., in 
which there was an immemorial custom for all the parishioners to go through 
the house, upon their perambulations of the parish boundaries, on the Thursday 
in Rogation week every third year ; and justification under the custom. Issue 
being joined on a traverse of the custom, and a verdict found for the defendants: 
Held, on motion for judgment non obstante veredicto, that it could not be 
assumed, on this plea, that the house stood on the boundary ; and that the cus- 
tom was therefore bad, as pleaded. 

Entries in the parish books, recording the fact that the perambulations had 
taken a particular line, would not be evidence on such an issue. — Taylor v. 
Devey, 7 Ad. & E. 409 ; 2 N. & P. 469. 

DAMAGES, MEASURE OF. See Bankruptcy, 2. 
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DEVISE. 

1. (Of real estates on same trusts as legacies — Besiduary devise,) A testator gave to 
several children the real and personal property comprised in several schedules to 
his will, on very complicated trusts. He had also a house at S., which he 
omitted to specify in any of the schedules ; but by an insufficiently attested 
codicil, he desired that it should pass to his eldest son. All the residue of his 
real and personal estate he gave to trustees, in trust to divide among his children 
when his youngest child should attain twenty- five, on the same trusts and subject 
to the same contingencies and bequests over as their original legacies : Held, 
that, notwithstanding the difficulty of applying these trusts of personal property 
to the division of a freehold house, the house at S. passed to the trustees by the 
residuary clause. — Barclay v. CoUett, 4 Bing. N. C. 658. 

'2. (By what words tenancy in common created.) A testator devised his real estates 
/> to his two nieces, ** equally between them, to take as joint tenants, and their 

several and respective heirs and assigns for ever :'* — Held, that they took estates 

as joint tenants for life, with several inheritances on the death of the survivor. 

(Holt, 370; 2 P. Wms. 280; 1 Vent. 216; Salk. 226.)— Doe d, Littlewood v. 

Green, 4 M. & W. 229. 

DISTRESS. 

1. (After expiration of term,) The tenant of a farm, having remained a few days 
after the expiration of the term, and after entry by a new tenant, went awny, 
Jeaving a cow and some pigs, but giving no further intimation of a purpose to 
return, or to continue holding tny part of the farm : Held, that the landlord 
could not justify distraining the goods so left for arrears of rent, under the stat. 
8 Anne, c. 14, ss. 6, 7. (1 H. Bl. 5; 4 B. & C. 5\,)^Taylerso7i v. Peters, 7 
Ad. &E. 110; 2N. &P. 622. 

2. (Liability of distrainor for improper state of pound — Pleading,) Distrainors are 
bound to see that the pound to which they take the distress is in a fit state to 
receive it ; and therefore if the pound is wet and muddy, the distrainors are liable 

• for any damage thereby caused to the distress. (Doct. & Stud. Dial. I. c. 5, 
ll.c.27; 12 Mod. 658.) 

Where the plaintiff alleged that the defendants impounded his cattle, and that 
the pound was tJien too small to hold them in a proper manner, and was then 
wet and dirty, and wholly unfit for impounding the same, whereby special da- 
mage accrued ; and the defendants trarersed that the pound was too small, or 
that it was wet, &c. roodo et form& (omitting the word then) : Held, that the 
ivoe thereby raised was not as to the general size and condition of the pound, 
but its condition at the time of impounding. — Wilder v. Speer, 3 N. 6c P. 536. 

DUCHY OF CORNWALL. See Lease. 

EJECTMENT. 

1. (Judgment against casual ejector, time for.) In a country ejectment, the plain- 
tiff may move for judgment in the term next after that in which the tenant is 
required to appear. ( 1 D. P. C. 495 ; 2 Tyr. 724 ; 4 D. P. C. 88.)— Doe d. 
Barth v. Roe, 4 Bing. N. C* 675. 

2. (Same,) The Court allowed judgment to be signed against the casual ejector^ 
on terms, though not moved for until after the time limited by the rule of Trin. T. 
32 Car. 2.— Doe d. Beavan v. Roe, 5 Scott, 618. 

3 • (Right of party to dispute his lessor's titUi) Ejectment for two stamping mills> 
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oil the demise of C. H. The mills had been let to a mining company by C. H. 
from year to year, and notice to quit had been given by him to the company. On 
the day of the demise in the declaration, C.H. was a partner in the Company, 
and the defendant, who was another partner, defi^ded on behalf of the Com- 
pany. At the trial it was ruled that the defendant was estopped from disputing 
the title of C. H., although C. H. had admitted in an answer in Chancery, 
which was in evidence, that he had no legal title : Held, on a bill of exceptions, 
first, that the defendant was estopped from disputing C. H.'s title, notwithstand- 
ing C. H. was a partner with him in the Company ; and, secondly, that C. H.'s 
being a member of the Company was no objection to an ejectment brought on a 
demise by him. — Francis v. Doe d. Harvey, 4 M. & W. 331. 

4. (^Proceedings under 1 Geo, 4, c. 87.) Where an attorney, who is the attesting 
witness to the counterpart of a lease, is afterwards concerned for the tenant in an 
ejectment brought by the lessor, the Court will notwithstanding compel him to 
make an affidavit of the execution of the counterpart in support of an application 
for the usual landlord's rule under 1 Geo. 4, c. 87, s. 1, 

Quiere, whether the affidavit of the attesting witness is, in every case of such an 
application, indispensable.— Doe d. Avery v. Roe, 6 D. P. C. 518. 

5. (Service,) Service on the daughter of the tenant, coupled with the fact that 
the tenant afterwards called on the attorney of the lessor of the plaintiff, and saying 
that " he knew the time was coming when something must be done :" Held 
sufficient ground for a rule for judgment against the casual ejector. — Doe d. Agar 
V. Roe, 6 D. P. C. 624. 

6. (Same.) The Court granted a rule for judgment against the casual ejector, 
although in the notice served on some of the tenants the Chiistian name of an- 
other was omitted. — Doe d. — v. Roe, 6 D. P. C. 629 ; Doe d. Smith v. Roe, 
ibid, 

7. (Same,) Service on the son of the tenant, on the premises, is insufficient, unless 
it be shown that he is living with and composes part of the family of the tenant 
— Doe d. Emerson v. Roe, 6 D. P. C. 736. Unless there be circumstances whence 
it is reasonable to suppose that the declaration has come to the tenant's hands. — 
Doe d. Timmins v. Roe, id, 765. 

8. (Same,) Where the deponent went to the premises, and having been told that 
the tenant was not at home, put a ladder against aud got up to the window of 
his drawing*rooro, and, believing him to be in the room, explained at the window 
the uature of the proceedings, and afterwards stuck up a copy of the declaration 
on the doOF of the house : this was held sufficient for a rule nisi, it being also 
sworn that the deponent believed the tenant was keeping out of the way to avoid 
service. — Doe d. Cotson v. Roe, 6 D. P. C. 766. 

ELECTION PETITION. 

(Costs,) Where a petition is presented to the House of Commons against the return 
of a member, and at the day appointed for taking the petition into consideration, 
the petitioner fails to appear, and the order for taking it into consideration is dis- 
charged ; the Speaker has the power, under the 9 Geo. 4, c. 22, s. 60, to cause 
the sitting member's costs to be taxed ; and if the amount be not paid within six 
months after demand, he has power, by s. 65, to certify the recognizances entered 
into by the petitioner and his sureties into the Exchequer, and that default has 
been made in payment ; upon which the recognizances are to have the same effect 
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as if estreated in a court of law. (3 Ad. & E. 381.)— /'> '*« ^^oti, 4 M. & W. 
257. 

ESCAPE. 

The permittiog a defendant in the custody of the shetiff, against whom a ca. sa. has 
been lodged, to go out of prison, is a voluntary escape, although the act of the 
sheriff was occasioned by mistake. The sheriff, therefore, has no right to retake 
such defendant ; and if he does, the caption being a nullity, lapse of time will 
not be any objection to the defendant's discharge. (Cas. temp. Hardw. 310j 
1 Sid. 330; Barnes, 373; 2 Wils. 294; 6 T. R. 26.)— Fi/woorf v. CUment, 6 
D. P. C. 608. 

ESTOPPEL. 

The committee of a joint stock company were empowered by a deed executed by 
the defendant and others, to certify what sum was necessary for discharging the 
debts of the company, and their certificate was to be conclusive as to the amount. 
The committee certified that 17,986/. was necessary, and that the defendant's 
proportion was 629/., which he was called upon to pay to the plaintiff, a trustee 
under the deed : of this 529/. the defendant had paid 160/. under a former certi- 
ficate to the same effect, and he was told that credit would be given him for that 
payment. In an action for this 529/., the plaintlfiP alleged that '* the committee 
had certified, as the fact was, that 17,986/. was required to discharge the debts 
of the company ;" the defendant by his plea traversed this allegation, and ijtsue 
was joined on the traverse : Held, that the defendant was not estopped from 
showing that by reason of his payment of the 150/., the fact was not that 17,986/* 
was required for payment of the debts. 

Such certificate having been signed with a good intention, and the jury having 
negatived fraud in fact: Held, that it did not constitute a fraud in law. — Wilson 
V. Butler, 4 Bing. N. C. 748. 

And see Foreign Attachment. 

EVIDENCE. 

1. (^Onus of proof, in ejectment for forfeiture,) In ejectment for a forfeiture in not 
insuring according to covenant, it lies upon the plaintiff to prove that no insur- 
ance has been effected ; and the circumstance that the defendant refused to show 
the policy when required by the plaintiff, and the non-production of it at the tiial, 
after notice, are not prim& facie evidence against him. — Doed, Bridger v. White' 
head, 3 N. & P. 557. 

2. (Admission of party interested in the suit.) In an ejectment on two demises, 
one by a trustee in fee, and the other by a cestui que trust for life, the question 
was as to parcel or no parcel ; no evidence was offered on the second demise, 
but the defendant tendered in evidence a deed executed by the cestui que trust 
(who had been in possession) as an admission by a party substantially interested 
in the suit : Held, that inasmuch as the deed was not clearly and unambiguously 
against the interest of the cestui que trust, and it appeared that she obtained an 
advantage under it, there was a balance of interests, and it was not admissible 
as a declaration against her interest. — Doe d. Rowlandson v. Wainwright, 3 N. & 
P. 598. 

3. (Secondary evidence— Proof by altesiing ivilness.) Where an instrument is proved 
by a copy, as secondary evidence, and it thence appears that the original was 
attested by a subscribing witness, it is nevertheless unnecessary to call him. (8 
Taunt. 450.)—Poo/c v. Warren, 3 N. & P. 693, 
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4. To a declaration for breach of an agreement to continue to employ the plaintiff 
as an accountant, the defendant pleaded, that the plainti^ received money for 

« which he did not account ; that he made improper payments with the defendants' 
money ; that he made false entries and representations -, and that he refused to 
obey their commands ; wherefore they discharged him : Held, that the defend- 
ants were entitled to a verdict on this plea, although they proved only that the 
plaintiff had made a false entry and representation, and although the reason 
assigned at the time for his discharge was disrespect towards his employers. (1 
Taunt. 146 ; 7 T. R. 654 ; 12 Mod. 3S6.y'BaiUie v. Kell, 4 Bing. N. C. 637. 

5. (When date of document evidence when written,) A written paper, containing a 
statement of mutual accounts between a creditor and a bankrupt by whom it is 
signed, and bearing date before the bankruptcy, showing a balance due to the 
creditor, is prim& facie evidence as against the assignees, in an action brought 
by them against the creditor, that it was written at the time it bore date. (5 B. 

6 Ad. 903 ; 1 M. & Rob. 341 ; 2 M . & W. 739, 853.)— Stnc/air v. BaggaUy» 
4 JVI. & W. 312. 

And see Bridos ; Custom ; Insolvent, 3 ; Stamp ; Witness. 

EXECUTORS AND ADMINISTRATORS. 

1. (Liability of administrator for tort of intestate,) An administrator is liable to 
an action for money had and received by the intestate, for coal tortiously taken 
by him from the plaintiff's land, if he has sold it and received the money : 
although no direct evidence be given of the actual amount received on the sale. 
(1 Cowp. 371.) 

And where part has been raised more than six months before the intestate's 
death, and part .within six months, the plaintiff may sue in trespass, under stat. 
3 & 4 Will. 4, c. 42, s. 2, for so much as was raised within the six months, and also 
in money had and received for so much as was raised before, and sold ; the acts 
being distinct, and the two actions therefore not incompatible. — Powell v. K«s, 

7 Ad, & E. 426 ; 2 N. & P. 571. 

2. (Title of administrator as attorney ofexecutor,^ Where administration with the 
will annexed is granted to a party as the attorney and for the benefit of the exe- 
cutor, until he obtain probate, such party represents the testator during the life 
of the executor, or until he take out probate. 

Therefore, where the plaintiff declared as administrator with the will annexed 
of F., of the goods left unadministered by K., the executor, who was alleged to 
have proved the will by his attorney, to whom administration with the will an- 
nexed was granted for the benefit of K., which K., since deceased, left H., bis 
executor, whereupon administration with the will annexed was granted to plain* 
tiff for the benefit of H. ; and the declaration stated, in the first count, that the 
defendants were indebted to K., as executor as aforesaid, for interest of money 
forborne by him as such executor, and promised him as such executor ; and in the 
second count, that defendants were indebted to the plaintiff, as such administrator, 
for interest, &c., and promised him as such administrator : Held, that the first 
count was bad in arrest of judgment, as K. never was executor, and the promise 
of the defendants was in law to his attorney, to whom administration was granted; 
but that this grant was ipso facto determined on the death of K., and therefore 
^ the subsequent grant to the plaintiff was good, and he was entitled, under the 
second count, to recover such interest as accrued subsequently to the grant to 
him,-^ Sewei'cropp v. Day, 3 N. & P. 669. 
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FAIR. See Tolls. 

FINE. 

(^Amendment of.) The Court amended a fioe levied at the Oaennarthen great fts- 
sions in 1830, by indorsing the first and third proclamations, of which there was 
no entry, it appearing that such proclamations had been made, but that the entiy 
of them had been omitted by the clerk of the Court. (9 Bbgh. 311.)— Lloytl v. 
NiehoUu, 4 Bing. N. C. 633. 

FOREIGN ATTACHMENT. 

{^Recovery by, when a bar to subsequent action against garnishee — Pleading — 
Estoppel,) To a declaiatioo for money had and received, the defendant pleaded 
a recovery by foreign attachment at the suit of a creditor of the plaintiff, and that 
the creditor had execution of the sum recovered, according to the custom of 
London. The plaintiff replied that no execution was executed : on which issue 
was joined : Held, that without execution executed, the defendant was not dis- 
charged from his debt to the plaintiff (1 B. & B. 491) ; and that the defendant 
having joined issue on the fact of the execution, the jury were not estopped, by 
a record of satisfaction in the foreign attachment, from finding according to the 
fact (2 Rep. 4 ; Hob. 206 ; Ld. Raym. 1048) ; that the attorney of the de- 
fendant, the garnishee in the foreign attachment, was competent to prove the 
custom in such attachment : and that it is no answer to a plea of recovery under 
a foreign attachment, that the plaintiff has had no notice of the proceedings. — 
Magratk v. Hardy, 4 Bing. N. C. 782; 6 D. P. C. 749. 

FRAUDS, STATUTE OF. 

(Sale of intereH in land, what is.) The defendant, in June, agreed to sell to the 
plaintiff the potatoes then growing on a certain quantity of land of the defendant, 
at 25. per sack, the plaintiff to have them at digging up time (in October), and 
to find diggers : Held, that this was not a contract for the sale of an interest in 
land, within the fourth section of the Statute of Frauds. (11 East, 362 ; 5 B 
& C. 829 ; 1 C. & M. 89 J 2 M. & W. 24tB.)—Sainsbury v. Matthews, 4 M. 
& W. 343. 

HUSBAND AND WIFE. 

(Liability rf wife to attachment for costs.) Where husband and wife are joint 
parties to an action, an attachment. for non-payment of costs will not be granted 
against the wife. — Doe d, Allanson v. Canfield, 6 D. P. C. 523. 

INSOLVENT. 

1. (Outlaw, when dischargeable under Insolvent Act.) A prisoner in custody on a 
capias utlagatum, for non-payment of damages and costs, may be discharged 
under the Insolvent Debtors* Act without previous reversal of his outlawry. (4 
Burr. 2119, 2X21,)— Reg. v. Insolvent Debtors Court, in re Hamlin, 3 N. & P. 
543. 

2. (Title of executor of assignee.) Under the Insolvent Act, 1 Geo. 4, c. 119, 
s. 14, (which is unrepealed as to assignments made under it), if the commis- 
sioners, on the death of an insolvent's assignee, do not appoint another, the in- 
solvent's estate vests in the executor of the deceased assignee. (5 East, 407 ; 6 
Ves. 461 ; 1 Bing. 355.)— Abercrombie v. Hickman, 3 N. & P. 676. 

2. (Declarations of insolvent, when evidence.) Declarations of a person in insolvent 
circumstances, tending to show that he knew of bis insolvency, are admissible in 
evidence to prove such knowledge, the fact of his insolvency being first proved 
aliunde. — Thomas y, Connell, 4 M. & W. 267. 
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4. (Tramfer by, when void within 7 Ceo, 4, c. 57. 5, 32.) Where a conveyance or 
transfer of goods is made by a party in insolvent circumstances to a creditor, in 
pursuance of a honk fide demand by the creditor, it is not voluntary within the 
meaning of the 7 Geo. 4, c. 57, s. 32. It is not necessary, in order to support 
it, that there should have been pressure on the part of the creditor, or an ap- 
prehension on the part of the insolvent that by not making it he should be in a 
worse condition. (8 Bing. 87 ; 2 C. M. & R. 679 j 3 M. & W. 198.)— Mo^^ 
V. Baker, 4 M. & W. 348. 

And see Pleading, 8. 

INSURANCE. ' 

{Usage of Lloyd's as to setllementsbetween brokers and underwriters, how far binding 
on assured.) In an action on a policy of insurance on ships effected by D. & Co., 
brokers in London, as agents for the plaintiffs, who were merchants in Liver- 
pool, the defendant pleaded, that after the loss had accrued, D. & Co., by and 
with the authority and assent of the plaintiffs, settled and adjusted with the de- 
fendant the amount of the loss, according to the usage and custom of merchants 
in that behalf, at 97 per cent., of which the plaintiffs had notice, and assented to 
and acquiesced in the said adjustment ; that D. & Co., at the time of the pay- 
ment and satisfaction of the loss as after mentioned, were indebted to the de- 
fendant in an amount exceeding the said sum of 97/.; and thereupon the 
defendant, by and with the privity, knowledge, and consent of the plaintiffs, 
paid and satisfied the said sum of 97/. by giving credit to D. & Co. for that 
amount in their account with him ; and the defendant then wholly discharged 
D. & Co. from all claims in respect of that sum in his said account with them : 
which payment and satisfaction D. &c Co. had full authority from the plaintlfis 

- to accept from the defendant on their behalf, as and for payment and satisfac- 
tion by the defendant : and the plaintiiB then accepted such settlement and 
payment in full satisfaction and discharge of the cause of action as to the said 
sum of 97/. 

It appeared in evidence that the plaintiffs had for several years effected in- 
surances in London through D. & Co., and had had general and insurance 
accounts current with them. The policy in question was effected in September, 
1835 ; the loss appeared on Lloyd's books in May, 1636« D. & Co. were then 
indebted to the defendant to the amount of 217/. on their underwriting account 
of the previous year. In June, 1836, they agreed this account with the defend- 
ant, and paid him 100/., leaving the remainder on the account to meet the loss 
in question. In September, it was adjusted by the defendant and all the other 
underwriters, except two, at 97/. per cent. A memorandum was written on the 
policy, stating the loss to be payable in one month, and the defendant's sub- 
scription was struck through, and the loss was then passed into the accounts 
between D. & Co. and the defendant. In November, the loss being then about 
to be adjusted by the other two underwriters, D. & Co. advised the plaintiffs 
thereof, and the plaintiffs drew bills on them for the amount of the loss. On 
the 19tb November D. & Co. inclosed them a credit note of the settlement of 
the whole loss, and carried the amount of it to the credit of their insurance 
account with the plaintiffs, of which they sent them an extract; and they debited 
the plaintiffs with premiums to the end of September, leaving a balance due to 
the plaintiffs, which they transferred to the credit of the general account. At 
the foot of the credit note was written, '' Above is the credit note of the loss per 
Vrow Elizabeth, 1155/. 3j. lOc/., but without our prejudice until in cash from the 
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underwriters." The usage at Lloyd's was proved by several insurance brokers to 
be to settle losses, as between the broker and the underwriters, in the manner 
above stated, and some of them stated that the usage was well known in Liver- 
pool : Held, that there was sufficient evidence of a custom between the brokers 
and underwriters to make settlements in accounts by taking credits as payments, 
and of such a settlement being made in the present case, and also of the plain- 
tifis having authorized the brokers to make such settlement, as in substance to 
prove the plea, and to discharge the underwriters. (4 B. & Aid. 210, 395 ; 10 
B. & C. 760 ; 1 B. & Ad. 605.) Held, also, that the memorandum at the foot 
of the credit note did not necessarily import that the brokers were to receive pay- 
ment in cash from the underwriters. — Stewart v. Aberdeen, 4 M. & W. 211. 

INTEREST. See Writ of Eruor. 

INTEREST IN LAND. 

(How conveyed.) The proprietor of certain land agreed to grant the defendant 
leases of certain houses which he had undertaken to build on the land ; the de- 
fendant to hold the land and premises for 80 years, yielding therefore 400/. 
yearly rent, and to build a wall all along the west side of the land ; the landlord 
to have a right of way over the streets between the houses. The defendant 
entered, paid rent, built houses, and obtained leases of them as they werQ built : 
Held, that he was, under these circumstances, in possession of the soil between 
the houses, and that the landlord could not sue hira in trespass for erecting a 
wall on the west side of the land, across the end of one of the streets. — Alex^ 
ander v. Bownin, 4 Bing. N. C. 799. 

And see Frauds, Statute of. 

INTERPLEADER ACT. 

!• Where the claimant appeared on an application by the sheriff under the 1 & 2 
Will. 4, c. 58, 8. 6, but the execution creditor did not, the Court ordered the 
sheriff to withdraw from the possession forthwith, and that he should be dis- 
charged from all proceedings by the execution creditor in respect of such seizure ; 
but refused to bar the claim of the execution creditor against the claimant. (2 
D. P. C. 424 ; 2 M. & W. 203 ; 3 Bing. N. C. 298.)— Do6i« v. Cummint, 2 
N. & P. 673. 

2. {Costs,) Where an auctioneer, being sued for deposit money received on a purchase, 
paid it into Court under an order made upon an application by him under the 
Interpleader Act : Held, that he was entitled, on the termination of proceedings 
k>etween the vendor and the purchaser, to receive his costs out of the deposit 
money. — Pitchers v. Edney, 4 Bing. N. C. 721. 

3. A reward having been offered for any information that might lead to the dis- 
covery of a felon, the plaintiff, who had given material information, brought an 
action to recover the reward. The defendant, the vestry-clerk of the parish 
which had offered .the reward, having received notice of the claims of several 
other parties, brought the whole before th^ Court upon a rule under the Inter- 
pleader Act : Held, that the case was not within the statute. (4 D. P. C. 135.) 
— Gfli/ v. Pittman, 5 Scott, 795. 

4. The first section of the Interpleader Act does not apply to actions for unliqui- 
dated damages. — Walter v. Nicholson, 6 D. P. C. 518. 

LANDLORD AND TENANT. 

!• (When teAant estopped from disputing title of party to whom he has attorned,) 
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A. demised a house and lands to B., and afterwards, being embarrassed, assigned 
the premises, and all his personal estate, to C. A. told B. that he had assigned 
the premises, and requested him to give C. an acknowledgment ; whereupon B 
gave C. a shilling, and subsequently agreed with C. to give up possession to him 
of the house and lands respectively at the usual times, receiving an allowance for 
his improvements. Afterwards, and while the pieBBae& were still in B/s occu- 
pation, A. became bankrupt, and C. brought ejectment. The assignees under 
A.'s fiat defended as landlords, and contended that the assignment t8 C. was 
invalid, A. having become bankrupt when he made it. Held, that the acknow- 
ledgments above mentioned did not estop B., or the assignees as representing 
him, from contesting C.'s title on the above ground ; they having been made in 
consequence of A.'s representations, in which he suppressed the facts rendering 
the assignment invalid. — Doe d. Flevin v. Brown, 7 Ad. & E. 447 ; 2 N. & P. 
592. 

2. {Liability of tenant for holding over — Authority to demand possesion,) A joint 
authority given by mortgagor and mortgagee of premises to a person to be the 
receiver, agent, and attorney of the mortgagors, to receive the rents until satis, 
faction of the mortgage, to bring actions in case of non-payment of rent, to give 
notices to quit, to bring ejectment in case of non-compliance with covenants, &c. 
as fully as the mortgagors might have done, is a sufficient authority to him to 
demand possession of tenants, under the 4 Geo. 2, c. 28, s. 1, so as to make them 
liable for double value for holding over. (4 Burr. 2694.)— Poo/c v. Warren, 
3 N. & P. 693. 

And see Ejectment, 3. 

LEASE, 

(Fine on renewal of Duchy of Cornwall lease.) A sum falling short of three years* 
annual value of the premises is not an unreasonable fine for the renewal of a 
lease by the Duchy of Cornwall ; and the rack-rent paid by actual occupiers is 
a fair criterion of the actual value. Therefore, a lessee of the Duchy, who had 
underlet on building leases, with a covenant to apply for and do his utmost 
endeavour to procure a renewal, and who, without success^ offered for such 
renewal less than the amount of two years' rack-rent paid by the occupiers of the 
under lessee, was held to have failed in the performance of his covenant.— 
Simpson v. Clayton, 4 Bing. N. C. 758. 

LIBEL. 

1. (Evidence of publication,) In an action against A. for publishing a libel, evi- 
dence sufficient to go to the jury is furnished by proof that a libel was actually 
published; that it was a printed paper, since destroyed; that it corresponded 
with a printed paper produced ; that A. printed a paper corresponding with that 
produced, and sent 300 to a shop, from whence a person actually publishing the 
libel procured it; and that the libel was, on that occasion, taken from a parcel 
apparently containing 300. — Johnson v. Hudson, 7 Ad. 8c £. 233, n. 

2. (Declaration — Construction of ambiguous words — Several counts.) The plaintiff 
declared against the proprietor of a newspaper for libels contained in successive 
numbers of the paper referring to the same subject matter, and to each other. 

The declaration stated in the commencement the occasion on which the first 
libel was published, and set it out; it then proceeded: ** And the defendant 
afterwards, to wit, on &c., further contriving and intending as aforesaid, in a cer- 
tain other number of the said newspaper called &c., published of and concerning 
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the plaintiiF&d a certain other false &c.' libel, that is to say," (setting it out). 
Two other subsequent libellous paragraphs were afterwards introduced, and set 
out in the same number : Held, that each of these statements was a separate 
count. 

One of the paragraphs was as follows : — *' We again assert the cases formerly 
put by us on record ; we assert them against A. S. and A. H. (the plaintiff) ; 
• we again assert they are such as no gentleman or honest man would resort to :" 
Held, that these words imported a charge of misconduct against the plaintiff, 
not merely an assertion in contradiction of him, and therefore were actionable 
without the aid of any extrinsic averment. — Hughes v. Rees, 4 M. & W. 204. 

LIEN. 

(On mare for expenses of covering — How waived — Conti'uct made on Sunday, when 
avoided,) S. sent a mare to M., a farmer, to be covered by a stallion belonging 
to him. I'he mare was taken to M.'s stables, and covered accordingly, on a 
Sunday. The charge for the covering not being paid, M. detained the mare. A 
demand of her was afterwards made, bat M. refused to deliver her, claiming a 
lien, not only for the charge on that occasion, but for a general balance due' to 
him on another account : Held, first, that M. was entitled to a specific lien on 
the mare for the charge for covering her (1 C. & M. 743 ; 5 Bing. 130 ; 
M. & M. 235; 5 M. & Sel. 180) ; secondly, that the claim made by M. to 
retain the mare for the general balance was not a waiver of his lien for the 
charge on the particular occasion, and did not dispense with the necessity of a 
tender of that sum (1 Campb. 410, n.); thirdly, that such a contract was not 
void within 29 Car. 2, c. 7, s. 1, on the ground of its having been made and 
executed on a Sunday, it not being made by M. in the exercise of his ordinary 
calling ; but that even if it were, the contract having been executed, the lien 
attached.— 5car/tf v. Morgan, 4 M. & W. 270. 

MANDAMUS. 

1. (Practice under,) By the rule of M. 4 Ann., there must be fourteen days at 
the least between the teste and return of every original writ of mandamus, if 
directed to parties residing beyond forty miles from Westminster; if to parties 
within forty miles, tlien eight days. And if (without special direction of the Court) 
the mandamus be so drawn as to allow less time between the teste and the 
return, the Court will supersede the mandamus for irregularity, and award an 
alias writ. And this, although the case be one in which the Court, on the 
ground of urgency, grant the rule for the mandamus absolute in the first instance ; 
as where the writ issues to compel payment of money for the support of paupers. 
— Rex V. Governors of the Poor of Su Andrew, Holborn, 7 Ad. & £. 281. 

2. The Court refused a mandamus to a board of guardians to admit a person as 
their clerk, who claimed the ofiice on the ground that the person filling it had 
been unduly elected by the votes of guardians who themselves were not properly 
elected. — Reg, v. Guardians of Dolgelley Union, 3 N. & P. 542. 

3. (To whom it lies.) A mandamus will not lie to the mere public depositaries of 
money, commanding the payment by them of a sum in gross. * 

A mandamus will not lie to the servants of the Crown, strictly as such, com- 
manding them to pay over money in their possession, in liquidation of claims on 
th% crown. — In re Baron de Bode, 6 D. P. C. 776. 

And see Municipal CorfoaaTion Acts, 1. 
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MASTER AND SERVANT. 

(Evidence of servant's authority,) In trespass for taking the plaintiff's horse, the 
defendant pleaded, first, not guilty; and secondly, that the hor^e was taken 
damage feasant in his land. The horse was proved to have been wrongfully 
distrained by the servant of the defendant on the highway, and not on his land : 
Held, that no primd facie case was made out of the defendant's having autho- 
rized the distress in question, by proof that he had on former occasions authorized 
his servant to distrain cattle damage feasant on his land ; and that he had not 
adopted the act of his servant by pleading a justification of it. — Lyons v. Martin, 
3 N. & P. 609. 

METROPOLIS STREET ACTS. 

The 35 G. 3, c. Ixziii., empowers the vestrymen of the parish of St. Marylebone to 
direct and regulate stands for hackney coaches within that parish. The Street 
Act, 57 G 3, c. xxiz. s. 65, enacts^ that " if any person shall set out, lay, or 
place any coach, cart, &c., or other carriage, upon any carriage way (except such 
coaches and chairs as shall be licensed by the commissioners for licensing hack- 
ney coaches, &c. and which stood for hire according to the statute and bye-laws 
made for those purposes), it shall be lawful for persons appointed by the com- 
missioners or trustees, or other persons having the control of the pavements in 
any parochial or other districts, without any other warrant than this act, to seize 
such coach, &c." By s. 137, it is declared that the powers conferred by the act 
on commissioners and trustees shall extend to vestrymen and others having the 
control of the pavements. The plaintiff was the licensed proprietor of a cabriolet 
and horse, which were standing for hire at a stand prohibited by the rules and 
regulations for the standing of hackney coaches, &c. in Oxford Street, set forth 
and ordered by the vestry of St. Marylebone. The defendants, acting under the 
directions of the vestry, seized the cabriolet and horse. Held, that by virtue of 
the provisions of the above acts they were justified in so doing. 

The power so g^iven to the vestry by the 35 G. 3, is not superseded by the pro- 
visions of the Hackney Carriage Act, 1 & 2 Will. 4, c. 22. — Frost v. Williams$ 
2 N. & P. 475. 

MORTGAGOR AND MORTGAGEE. See Landlord and Tenant, 2. 

MUNICIPAL CORPORATION ACTS. 

1. At the first election of councillors for a ward, under st4t. 5 & 6 Will. 4, c. 76, 
A. and B. were elected by the smallest numbers. At the election of aldermen 
immediately following, two of the councillors elected by higher numbers were 
chosen aldermen. C. and D. were chosen councillors in their places, each by 
fewer votes than had been given for A. or B. At the time for electing councillors 
in the following year, A. and B. remained in ofiSce, and C. was elected coun- 
cillor in another ward, and was admitted to the office. The candidate for that 
office, who had the next largest number of votes, disputed the election, on the 
grounds that C. was still a councillor of the first ward, inasmuch as he had been 
chosen to fill an extraordinary vacancy ; that this fact was notorious to the bur- 
gesses, and consequently, that the votes given for C. in the second ward were 
thrown away. On motion for a mandamus to swear in the opposing candidate, 
held, that, assuming the objections to be well founded (on which the Court did 
not decide), a mandamus could not go, the office being fiill, and being one for 
which a quo warranto might be brought. (6 Ad. & £• 349.) — Reg, v. Couu' 
cillors of Derby, 7 Ad. & E. 419; 2 N. & P. 689. 
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2. (Operation of 7 Will. 4 and 1 Viet. c. 78.) Before the passing of the sUt. 
7 Will. 4 and 1 Vict. c. 78, a rule nisi was obtained for a quo warranto informa- 
tion against a party elected assessor of a borough since 25th December, 1835, on 
the ground that the party presiding at the election as mayor had no title. After 
the passing of the act, the defendant not having paid the costs of the proceedings 
up to that time, the Court made the rule absolute. 

Sect. 1 of the above statute, which cures certain defects in municipal elections, 
is subject, so far as relates to proceedings commenced before the passing of the 
act, to sect. 20, which provides for the discontinuance of such proceedings on 
payment of costs. — Reg. v. Jones, 7 Ad. & E. 430 j 2 N. & P. 677. 

3. The returning officer at an election of councillois, under the 5 & 6 Will. 4, c. 76, 
has merely the ministerial duty of returning the candidates who have the actual 
majority of votes, without reference to their possessing or not, in his judgment, the 
proper qualificaiion. Where, therefore, to a quo warranto for exercising the 
office of councillor, the defendant pleaded that he was duly elected, on which 
issue was joined ; it was held sufficient for the relator to prove al the trial that 
the other candidates had the actual majority, without proving their qualification. 

The voting papers given in at the election of councillors, which, by sect. 35, 
the mayor is to cause to be kept in the town clerk's office for six months after 
the election, are not such public documents as to prov^ themselves on production 
from the proper custody. Therefore, where such papers, having been handed 
over by the mayor to the towti clerk, were by his clerk delivered over to the clerk 
of the succeeding town clerk, who produced them at the trial ; it was held that 
the former town clerk ought also to have been called to prove that the papers 
transmitted by him were the same which he received from the mayor. — Reg. v. 
JLAi^iird, 3 N. & P. 513. 

4. {Operation of 7 Will. 4 and 1 Vict, c. 7^— Costs.) Where a quo vrarranto 
information has been brought against a municipal officer for a defect in his elec- 
tion cured by the 7 Will. 4 and 1 Vict. c. 78, s. 2, application to discontinue 
should have been made immediately after the passing of that act, in order to 
entitle the relator to costs. (3 N. & P. 293.)— Reg. v. Roberts, 7 Ad. & £. 441 ; 
3N.&P. 592. 

5« (Appointment of inspectors of weights and measures.) The duty of appointing 
inspectors of weights and measures, &c, under the 5 & 6 Will. 4, c. 63, was, by 
the 5 & 6 Will. 4, c. 76, s. 103, vested in the recorders of boroughs. — Reg, v. 
Recorder of Hull, 3 N. & P. 595. 

NAVIGATION. 

(Rights of public in navigable rivers.) The right of the public to navigate a public 
river, is paramount to any right of* property in the crown, which never had the 
power to grant a weir, so as to obstruct the public navigation. And if a weir 
which was legally granted in such a river, caused obstruction at any future time, 
it became a nuisance. (Hale de Jur. Maris, Ft. 1 , c. 2 ; Davis, 57 ; 2 Inst. 38 ; 
Vaugh. 340.) 

But weirs erected in public rivers before the time of Edw. 1, although an 
obstruction to navigation, were legalized by the 25 Edw. 3, st 4, c. 4. — Williams 
V. Wilcox, 3 N. & P. 606. 

NOTICE OF ACTION. 

By an act of parliament incorporating a railway compapy, it was provided that no 
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action should be brought against any perBon tor any thing done in pvTsnanoe of 
the act, without twenty days' notice to the intended defendant:— Held, that under 
this clause the company were entitled to notice, on being sued for obstructing a 
way In carrying the act into effect— Boj^d v. Croyden "Railicay Company, 4 Bing. 
N. 0.669; 6 D. P. C. 721. 

OFFICE. 

(Incompatibility of offices.) The King granted by a lease the lot and cope, and all 
his mineral rights in the soke of W., to A., and by the same instrument granted 
to him the office of barraaster within the same — the duties of which cannot be 
discharged by the farmer of the dues: — Held, that as he was incapable of holding 

that office, the grant of it was invalid. — Arkwright v. Cantwell, 2 N. & P. 589. 

« 

ORDER OF FILIATION. 

A notice of application for an order of maintenance on the putlttive fiither of a bas- 
tard, under stat 4 flc 6 Will. 4, c. 76, s, 78, most be signed by a majority of the 
aggregate body of church wardens and overeeers* Therefore such a notice, signed 
only by two overseers of a parish which had also two churchwardens, is bad. 

Per Lord Denman, C. J., the requisite number of officers must actually sign 
such notice ; one cannot sign for others. — Reg, v. Justieee of Cambridgethire, 7 
Ad. & E. 480. 

OUTLAWRY. See Insolvent, 1. 

PARTICULARS OF DEMAND. 

{Amendment of,) In an action for money had and received, the plaintiff, having 
framed his particular from an account rendered by the defendant, was allowed, 
after a suspension of the suit for ten years, occasioned by the absence of the 
plaintiff beyond seas, to amend his particulars by the insertion of fresh items 
discovered after the defendant's account had been rendered. — Staples v. Holds- 
worth, 4 Bing. N. C. 717 j 6 D. P. C. 716. 

PATENT. 

{Particular of objections in action for infringement) A pfttticnlar of objections 
delivered by the defendant in an action for infringing a patent right, roust be 
precise and definite. It is not sufficient to say that the improvements, or some of 
them, have been used before : the defendant should point out which. — Fisker v. 
Bewick, 4 Bing. N. C. 706 ; S. C. nom. Fither v. HetoUt, 6 D. P. C. 739. 

PLEADING. 

1. (Replication to plea of payment and satisfaction.) Where defendant in assump< 
sit pleads that he paid, and plaintiff accepted, monies in full satisfaction, a re- 
plication alleging that plaintiff did not accept the monies in full satisfaction, 
puts the payment as well as the acceptance in issue. (1 Bing. N. C. 502.)— 
Ridley v. Tindall, 7 Ad. & E. 134. 

2. (Partial plea of payment.) To a declaration in indebitatus assumpsit for four 
causes of action, with one promise and breach, the defendant pleaded, as to 2/. 
'* parcel of the said several sums," payment and acceptance in satisfaction of all 
the damages by reason of non-performance of the said promises as to the 2/. 
Held good on special demurrer, though the plea did not state to which cause of 
action the payment applied. The case of Mee v. Tomlinson, 4 A. & E. 262, is to 
be considered as overruled. (1 M. & W. 191 ; 2 C. M. & R. 664.)'^MitcheH 
V. TownUy, 7 Ad. & £. 164. 
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3. {Satigfaetian iinee action brought.} A plea, agaiost the further maintenance 
of the action, that since tlie commencement of the action (to recoter a sum of 
money) the defendant had paid, and the plaintiff had received, the same, in satis- 
faction of the defendant's promise and of all damages, (without the like^allega- 
tion as to costs also) held good after verdict. (4 East, ^2.) — Corbett v, 5wtn* 
buTM, 3 N. & P. 551. 

4. (DmHbU unte-^Entry qfpostea,) In trespass for breaUng and entering the 
plaintiff's house, and seizing and taking away divers goods and chattels Iherein- 
being, the defendant pleaded that the house was not the plaintiff's, nor the goods 
his goods. The contest at the trial was as to the property in the goods. The 
jury found that the house and part of the goods belonged to the pkintiff. Held, 
that the defendant was entitled to have the postea entered for him as to those 
goods which were found not to be the property of the plaintiff — (4 N. & M, 
512 ; 2 C. & J. 498 $ 1 M. & W. 2\6.y-RouttedgB v. Abbott, 3 N. & P. 560. 

5. Trespass for destroying a weir in the plaintiff's fishery. Plea, justifying on the 
ground that the weir was across part of a public navigable river, and obstructing 
the navigation of the same. Replication, confessing that the locus in quo was 
part of a navigable streata : but alleging that it was a part of the river wholly 
distinct from the channel which the public had navigated, and that the said part 
was not a public navigable river. Held good after verdict, and to be a sufficient 
answer in substance to the plea, without setting forth the particular manner in 
which the right had been acquired. (7 East, 195 ; 1 Saund. 227, note (1).)— 
Williams v. Wilcox, 3 N. & P. 606. 

6. (Evidence under non assumpsit.) Under the plea of non assumpsit to a count for 
wages^ the defendant may show what the services were worth, and the jury may 
give damages accordingly. (2 C. & M. 214.)— Bat Wie v. Kell, 4 Bing. N. C. 
638. 

7. (Duplicity.) Declaration against the acceptor of a bill of exchange. Plea» 
that the defendant made the acceptance by force and duress of imprisonment, 
and that he never had any value for accepting or paying the bill. Held bad 
for duplicity.— 5te;)/i«»5 v. Underwood, 4 Bing. N. C. 655 ; 6 D. P. C. 737. 

8. (Issuable plea, wliat is.) A plea that the plaintiff has been discharged under 
the Insolvent Debtors' Act, and that the cause of action has vested in his pro- 
visional assignee, is not an issuable plea for a defendant who is under an order 
to plead iasMahly.—Wettenhall v. Graham, 4 Bing. N. C. 714 ; 6 D. P. C. 746. 

9. (Plea of payment, particulars under.) A defendant who pleads payment in 
satisfaction of the sum claimed by the plaintiff, may be compelled to furnish 
particulars of the payment.^— Ire/and v. Tliompson, 4 Bing. N. C. 716. 

10. (Effect of omission to join in demurrer to one of several pleas.) In trespass 
for removing tombstones, the defendant pleaded two pleas, on one of which the 
plaintiff joined issue, and replied to the other ; the defendant rejoined, and the 
plaintiff demurred to the rejoinder. • The defendant did not join in demurrer, but 
gave notice to the plaintiff that he should take no further steps in respect of his 
second plea. The plaintiff thereupon signed judgment upon the whole record : — 
Held irregular.— HtfcAcocfc v. Walford 5 Scott, 792. 

11. (Immaterial issue.) To a declaration, charging the defendant, as tenant to 
the plaintiff, with carrying away in an untenantable manner, and contrary to the 
custom of the country, several loads of hay off the farm, without bringing back 
and spreading on the premises an equal number of loads of dung,— a plea, that 

o2 



196 Digest of Cases, 

there was not any such custom of the country, was held good on demurrer. — 
Hartley f. Burkitt, 4 Bing. N. C. 687. 

12. (Nonperformance of contract by plaintiff, when pleadable in bar — Joinder of 
plaintiffs — Variance,) By agreement not under seal, between the plaintiff iind 
A., B., and C, of the one part, and the defendants of the other part, reciting 
that the plaintiff had obtained a patent for an improvement in furnaces, and was 
solely interested in another patent invention ; that the plaintiff and A. had ob- 
tained a patent for another invention, the plaintiff and B. for aaother, and the 
plaintiff and C. for another; it was agreed between the said parties, that, for the 
considerations therein mentioned, it should be lawful for the defendants ex- 
clusively to use, manufacture, and sell any or all of the said patent inventions, 
within certain limits, during the continuance of the several patents, on certain 
terms, viz., that an office and warehouse should be prepared for the sale of ar- 
ticles connected with the inventions, and that books of account of the sale of 
each of the inventions should be kept there by the defendants, and be open at all 
times to the inspection of the parties thereto of the first part; that the defendants 
should pay to the plaintiff 400/. a year as a consideration for the licence for the 
sale, &.C,, of all the aforesaid patents, and that such sum should be charged as a 
payment by the defendants in their books of account ; that they should pay A. a 
certain rateable sum on all machines used, &c., on his patent principle ; that 
they should also pay the plaintiff a moiety of the net profit to arise from all the 
said inventions (except those in which B. and C. were interested) ; to the plain- 
tiff and B. two-thirds of the net profit to arise from theirs ; and to the plaintiff 
and C. two-thirds of the net profit to arise from theirs ; and it was agreed that 
either of the parties might determine the agreement at the end of five, seven, or 
ten years. In an action on this agreement by the plaintiff alone, to recover a 
half-yearly payment of the annuity of 4002., the defendants set out the plaintiflTs 
patent for the improvement in furnaces, and pleaded that it was not at the time of 
the grant a new invention as to the public use thereof in England, whereby the grant 
was void, which the plaintiff at the time of making the agreement well knew : 
Held, on demurrer, that the plea was a bar to the action. (2 Ad. & £. 278 ; 
3 T. R. 438 ; 1 N. R. 260 ; 1 H. Bl. 273.) Held, also, that the declaration was 
bad on the ground of variance, as it stated the agreement to be made between 
the plaintiff and defendants, whereas there were other parties to it of the first 
part besides the plaintiff. 

Semble, that the action ought to have been jointly brought by all parties to the 
agreement on the first part — Chanter v. Leete, 4 M. & W. 295. 

And see Bills AND Notes ; Custom; Distress, 2; Estoppel; Evidence, 4; 
FoBEiGN Attachment ; Libel, 2 ; Venire de Novo ; Way. 

POOR-RATE. 

(Rateability of canal,) By the 10 G. 3. c. cxiv. acanal company was incorporated, 
with power to make a canal and to take tolls, and by s. 49 it was enacted " that the 
said tolls shall at all times be exempted from the payment of any taxes, rates, as- 
sessments, or impositions whatever, any law to the contrary notwithstanding, other 
than such taxes, rates, &c., as the land which shall be used for the purpose of the 
said navigation shall be subject to, if this Act had not been made.*' By the 
23 G. 3. c. xlvii. this Act was repealed and another navigation was incorporated 
with the abovementioned ; with a similar exempting clause as to the tolls to be 
taken. By the 59 G. 3. c. cv. the Company were empowered to make a cut, 

' and all the exemptions in the former Act were extended to the purposes of that 
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Act ; and by s. 17, the lands, houses, wharfs, warehouses, and other houses of 
the Company were to be rateable to the poor as lands, &c. of a like quality 
where the same should be situate. 

The 23 G. 3. excepted from the exemptiog clause, quays, wharfs, ware- 
bouses, or other bouses. 

Held, I. That the land occupied by the original line of the canal was to be 
rated as land, without reference to its use as a canal, according to the annual 
value of the adjoining land at the time of making the rate. 

* 2. That the landi mentioned in the 59 G. 3. c. ct. s. 17, meant the land of the 
canal covered with water. 

3. That the branches of the canal must be considered as part of the whole 
navigation, and were rateable on the same principle. 

4. That wharfs erected ,by the Company on their branches were to be rated 
according to their annual value to let. — Regina v. l^edt and Liverpool Navigation 
Company, 2 N. & P. 540. 

POWER. 

{Leasing power, when suspended.) By will, a power was given to a tenant for life 
to demise for 21 years, and to executors to mortgage in fee or for years. In 
1812, after the testator's death, the tenant for life made a grant for 99 years, if 
he should so long live; in 1814, he demised, under his power, for 21 years ; ia 
1828, the executors mortgaged for 1000 years under their power. To an action 
by the mortgagee for rent arising under the lease for 21 years, held, that the 
lessee could not set up as a defence the interest of the grantee for 99 years. — 
Bnngloe v. Goodson, 4 Bing. N. C. 726. 

PRACTICE. 

1. (Signing judgment for want of plea,) After the time for pleading had expired, 
the defendant's attorney tendered a plea at the plaintiff's attorney's office. The 
plaintiff's attorney's clerk had just set out to sign judgment at the proper office. 
The defendant's attorney followed him, and arriving immediately after judgment 
bad been signed, again tendered the plea : Held, that the judgment was regular. 
-^Stafford v. NichoU, 4 Bing. N. C. 693. 

2. (Rti^ to compel entry of judgment, form of.) A rule to compel the entry and 
doquetting of a judgment, should be addressed to the party in the cause, and not 
to his attorney. — Engler v. Twisden, 4 Bing. N. C. 714, 

3. ( Entry of verdict.) In trover for goods, the evidence was conflicting as to whe« 
ther they came to the defendant's hands as a gift or as a loan. The jury re- 
turned a verdict for the plaintiff, accompanying it with a statement in writing 
that they thought the goods ought to have been returned, whetlier they were sent 
as a gift or as a loan. The associate refused to receive this statement, but entered 
the verdict for the plaintiff: Held, that he did right, tlie sUtement being a mere 
expiession of opinion as to what would have been honourable under the circum- 
stances, and not amounting to a special findings — Whittell v. Bradford, 5 Scott, 
711. 

4. Where a party is held to bail under a judge's order, on a special affidavit of the 
circumstances out of which the demand against him arose, the Coutt will enter* 
tain an application for his discharge on cooiitcr affidavito«*H«ll v« Capelln, 
5 Scott, 415. 
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5. (RtiU to eompuU.) The Court (C. P.) granted a rule nisi to compute principal 
and interest on a cheque. — Bentham v. Lord ChetterJUld, 5 Scott, 417. 

6. (Intpection of documents.) In an action for money had and receiTed, the Court 
allowed the defendant, after he had pleaded, to inspect and take a copy of an 
agreement uppn which the plaintiff's claim was founded. (4 M. & Scott, 182.) 
Chamock ▼. Lumley, 5 Scott, 436. 

7. (Rule for special jury,) The Court will not discharge a rule for a special jury 
on a suggestion that it has been obtained for the mere purpose of delay. (4 Taunt 
470.)— Bt«« V. Pinkus, 6 Scott, 617. 

8. (Judgment as in ease of nonsuit,) Issue joined, in a country cause, in Michael- 
mas term, and no notice of trial given : it is not too early to move for judgment 
as in case of a nonsuit in the following Easter terra. (2 M. & W. 363 ; 3 M. & 
W. 276; 6 D. P. C. &l9,)^Apperley ▼. Morse, 6 D. P. C. 605. 

The same in a toum cause. — Pierson v. Chesmn, id. 507. But it was held 
otherwise when issue was joined in Michaelmas vacation.^ Harrison v. WiUiams, 
id. 772. 

9. (Service of rule.) Where a copy of a rule nisi was sent in a letter by post to a 
defendant resident in the country, together with the original rule, and the letter 
was received back with an indorsement, signed by the defendant, " received a 
copy of the within rule," it was held sufficient service. — Smith v. Campbell, 6 
D. P. C. 728. 

10. (Judgment as in case of nonsuit,) Judgment as in case of nonsuit absolute in 
the first instance, may be obtained after breach of a peremptory undertaking to 
go to trial in the sheriff's court. — Willis v. Oakley, 6 D. P. C. 766. 

11. X-^^ndoning rule— Judgment of nonpros,) If a plaintiff obtains an order to 
amend his writ, he is not obliged to draw it up ; and if he gives notice of aban^ 
doning the order and the writ, and the defendant afterwards appears, a judgment 
of non pros for not declaring is irregular. — Solly v. Richardson, 6 D. P. C. 774. 

12. (Judgment as in case of nonsuit,) Where it was sworn, in answer to a rule for 
j judgment as in case of a nonsuit, that the defendant was insolvent, but it did not 

appear that the plaintiff was unaware of the insolvency when he brought the 
action, WiUiams, J. directed the rule to be discharged unless the defendant con- 
sented to a stet processus.— Iiemon v. Hopson, 6 D. P. C, 795. 

PRESENTATION TO BENEFICE. 

The case of Atlay v. AUton, (6 N. & M. 686, Law Mag. No. ,) was reveised 

in the Exchequer Chamber.— il/«ton v. Atlay, 7 Ad. & E. 289 ; 2 N. & P. 492. 

PRISONER. 

(Disdharge under 48 Geo, 3, c. 123.) A defendent is entitled to bis discharge 
under the 48 Geo. 3, c. 123, although he may have been brought up under the 
Lords' Act, and claimed his sixty days, which period is unexpired. (1 D. P. C. 
66.)— Ferw«r v, Oxenham, 6 D. P. C. 766. 

PROBATE DUTY. 

Probate duty is payable in respect of bonds of foreign governments, payable to the 
bearer, of which a testator dying in this countfy was the holder at the time of his 
death, and which have come to the hands of his executors in this country ; such 
bonds being marketable securities in this kingdom, saleable and transferable by 
delivery only> and it not being necesssary to do any act out of this countiy to 
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render the transfer of them valid. (1 C. & J. 356 ^ 1 C. M. & II. 530 i 3 TaiuL 
W^^y^AtUfrmy Gtnfral y, Bouwem, 4 M. & W. 171. 

PROCESS. 

1. (Distringas — Affidavit,) The affidavit for a distringas to compel appearance 
ought to state the deponent's belief that the defendant is not out of the country. 
(4 Bing. N. C. l72.)^Nortnan v. Winter, 4 Bing. N. C. 637. 

2. (Error in copy of capias,) When the defendant was arrested on a capias, and 
in the copy served on him he was directed to put in bail in the £xchequer of 
Pleas instead of in the Common Pleas, and he omitted to put in bail in the 
Common Pka9 1 the Court refiued a role for an attachment against the Sheriff for 
not bringing in the hQdf,^Mayhiw v. Hoadky, 6 D. P. C. 629. 

Aid set AiinEST, 

PROHIBITION. 

A prospective writ of prohibition will not be granted. Therefore, where justices in 
quarter sessions had allowed certain trustees' accounts, which it was suggested 
had not been audited by the parish auditors under the General Vestry Act, pur- 
suant to the provisions of that statute, the Court refused a prohibition to the 
quarter sessions, forbidding them to allow future accounts under similar circum- 
stances. — Ex parte the Auditors of St, Pancras, 6 D. P. C. 534. 

QUO WARRANTO. 

Where a Cranehtse (the grandiig of alehouse licenses by the vice-chancellor of the 
umversity of Cambridge) had been exercised without opposition from a very re- 
mote period, and it appeared probable, under all the circumstances of the case, 
that it emanated from a grant by the crown, and would have been frequently 
questioned, unless referable to eome legal origin, and had been partly recognized 
in seveial ancient statutes, the Court refused to direct a quo warranto to try its 
validity, because its legal origin could not be distinctly Iraced. 

Qaare, whether this was a subject for a quo warranto. — Reg, v. Archdall, 3 
N. & P. 696. 

See Municipal Cobporation Acts, 1> 2, 4. 

RECOVERY. 

(Whether void by reason of the utet declared upon it being void,) Tenant for life 
and tenant in remainder of a copyhold suffered a recovery, and declared uses upon 
*the surrender, which« as a voluntary conveyance, were void as against a purchaser : 
Held, that the recovery itself was not therefore void, but that it operated to give 
them the fee by way of resulting use. (1 Sid. 133; 5 T. R. 107, n.; 1 Inst. 
23, a ; Gilb. Uses, 119 ; Com. Dig. Uses (D.), 2 ; 1 Prest. Conv. 194.)— jDw 
d. Baverstock v. Rolfe, 3 N. & P. 648. 

RESTRAINT OF TRADE. 

Certain persons, who were carriers from London to various parts of Norfolk and 
other places, agreed to relinquish their trade of carriers on a particular branch of 
their line, for ewr, in favour of A. The only consideration for this agreement 
was an uod^taking by A. to pay them for one year a third part of the carriage 
OB one kind of goods : Held, that this agreement not being iojuriouft to the public, 
and tlie Court net being able to say that the consideration for the restraint was 
inadequate, a covenant enforcing the agreement was not illegal. (6 Ad. & E« 
Adi,)—Arektr v. Marsh, 6 Ad. & E. 959 ; 2 N. & P. 562. 

RESULTING USE. See Recoybbt. 
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SEAMAN. 

{Forfeiture of wages for desertion,) Where a seaman, who has signed the articles 
of agreement required by 5 & 6 W. 4, c. 19, absolutely quits the ship, without 
any animus revertendi, after her arrival and being moored at her port of delivery, 
but before her cargo has been discharged, he does not thereby incur a total for- 
feiture of his wages, within the 9th section of that statute, but only of a month's 
wages under the 7th section. (3 Bos. & P. 302.)— M<I>otui/<2 v. Jopling, 4 M. 
& W. 286. 

SHERIFF. 

1. (Liability of, for fraud of his officer— Pleading,) A sheriff cannot recover on 
an indemnity bond procured by the fraud of his own officer. 

A plea to an action on such a bond, that it was obtained by the sheriff and 
others in collusion with him, by fraud and covin, is a good plea. — Raphael v. 
Goodman, 3 N. & P. 547. 

2. (Special bailiff, what constitutes a party,) A mere request that a particular officer 
may be employed in the execution of process, does not constitute that officer a 
special bailiff of the party, (4 D. P. C. 657 ; 1 N. & P. 737.)— Corfcct v. Brown, 
6 D. P. C. 794. 

STAMP. 

1. (Unstamped instrument, wlien admissible to prove fraud,) The same evidence is 
. admissible in a civil action to prove a fraud committed by a third party, as if he 

were himself indicted, with the exception of his admissions subsequent to the 
transaction. Therefore, in an action for money had and received, where it was 
necessary for the plaintiff to prove that his property had been fraudulently ob- 
tained from him by means of a cheque given by a third party (knowing it would 
not be honoured) : Held, that the cheque, although unstamped, (and so drawn 
as to require a stamp,) was admissible in evidence against the defendant, who 
was no party to the fraud. (6 £sp^ 92 -, 3 Camp. 454 ; 1 M. & Rob. 104.)— 
Keable v. Paytie, 3 N. & P. 631. 

2. (On mortgage.) A mortgage deed, to secure 300/. and interest, with a proviso 
for redemption if the mortgagor should pay the mortgage money, and should pay 
all rates and taxes which might be payable for the premises, and containing a cove- 
nant also to the same effect, does not require the stamp of 26/. payable on deeds 
securing a sum of indefinite amount, but is sufficiently stamped with an ad valo- 
rem stamp. (4 B. & Aid. 204; 8 Bing. 146.) — Doe d. Merceron v. Bragg, 3 
N. & P. 644. [Overruling Halse v. Peters, 2 B. & Ad. 807.] 

3. (On transfer of mortgage,) On a transfer of a mortgage on payment of the sum 
originally advanced, and of a further sum by way of further charge, an ad valorem 
stamp upon the further sum is sufficient, without any deed Stamp. (3 Ad. & £• 
89.)— Doc d. Barnes v. Rowe, 4 Bing. N. C. 737. 

STATUTE. 

(Construction of— What words compulsory,) An act of parliament constituted a 
company for the purpose of making and maintaining a canal to be passable for 
boats. All persons were to be allowed to navigate the canal, certain tolls being 
paid by them to the company. The act provided also that in case of obstruction 
by any sunken vessel, the owners of which should not weigh it up within a cer- 
tain time, it should be lawful for the company to do so, and to keep the same till 
payment made of all expenses thereof: Held, that these words were compulsory 
on the company, who therefore were_ liable in an action on the case for an injury 
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occasioned by the non-removal in due time of a sunken vessel. (2 B. & Aid. 
646; 2 Dwarris Stat. 712.) — Parnaby v. Lancaster Canal Company , 3 N. & P. 
523. 

SUNDAY. See Lien. 

TITHES. 

{Notice to determine composition.) The same notice is requisite to determine a 
yearly composition for tithes as in the case of a tenancy of lands ; viz. six months* 
notice, ending with the expiration of the year of composition. (7 Br. P. C. 64 ; 
2 Bro. Ch. C. 161 ; 1 Bos. & P. 458 ; 12 East, 83 ; M'Clel. 393.) 

Where a party held tithes under a yearly compositioUi commencing at Michael- 
mas, some of the tithes being payable in May ; and on the 24th of March he 
gave the tithe-owner notice that he intended *' from henceforth ** to set out the 
tithes in kind : Held, that this notice could not enure to determine the compo- 
sition from the Michaelmas following, but that it was altogether inoperative. (6 
Price, 696 ; 4 D. & R. 248 ; 7 T. R. 63 ; 5 Ad. & E. 350,)^Goode v. Howeh, 
4 M. & W. 198. 

TOLLS. ' 

(Tolls of fair, by what words granted,) The grant of a fair ** cum omnibus liber- 
tatibus et consuetudinibus ad hujusmodi feriam pertinentibus," does not give a 
right to take tolls. (Co. Lit 58 b ; Cro. Eliz. 558, 591 ; 2 Str. 1 171.)— £ar< of 
EgremontM, Saul, 6 Ad. & £. 924. 

TRESPASS. 

(What is a battery — Pleadings-^Costs.) Throwing water on a person is a battery. 
Where the declaration alleged that the defendant assaulted the plaintiff, and 
threw water upon him, and also wetted and damaged bis clothes ; and the de- 
fendant pleaded, as to the assaulting, and wetting and damaging the clothes, a 
jastifieaUon, and as to the residue of the trespasses, not guilty : Held, that as the 
wetting of the clothes was not necessarily a battery, there was no justification of 
the battery, and therefore the judge might have certified under the 22 & 23 Car. 
2, c. 9, that the battery was proved ; and that as he had not done so, the plain- 
tiff, who recovered less than 40t. damages, was not entitled to costs. — Pursell v. 
Home, 3 N. & P. 564. 

And see Action on the Case ; Interest in Land. 

TURNPIKE ACT. 

(Compensation under,) By a turnpike-road act, trustees were authorised to enter 
on and take certain lands, and to pull down certain houses, buildings, &c. 
" making or tendering satisfaction to the owners or proprietors of all private lands, 
&c. so taken," for any loss or damage they might sustain thereby : and it was 
also provided, that they should not be authorised jo take other buildings, &c. 
without the consent *' of the ownent or proprietors thereof, or other persons inte- 
rested therein :** Held, 1st, that compensation was to be made, under the first 
clause, not only to the owners of the fee in the lands or buildings, but also to 
lessees for terms of years; 2d, that the trustees were not bound by the above 
claose to make or tender compensation before or at the time of entering upon or 
taking the lands, or pulling down the houses. — Lister v. Lobley, 7 Ad. & E. 124. 

VENIRE DE NOVO. 

1. Where there is a misjoinder of counts, and the jury find general damages, a venire 
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de novo caDDot be awarded, but tbe judgment mvat be arrested. (2 Str. 1185 ; 
1 Wils. 55 'y 6 Hob. 88; 6 B. & C. 268 ; 2 M. & W. 427.) 

An application for a venire de novo, made by the plaintiff after a rule for 
arresting the judgment had been made absolute, bat in the same term, was held 
in tiroe.--Co>Ter v. Shew, 4 M. & W. 163 ; 6 D. P. C. 688. 

2. The jury having found general damages on a declaration containing a count 
as on a promissoiy note, (the instrument not being such in law,) and a count on 
an account stated, the Court awarded a venire de novo. (2 M. & W. 427; 4 
M. & W. \^.)-Ayr6y v. Feamndes, 4 M. & W. 169 ; 6 D. P. C. 654. 

VENUE. See Whit OP RioBT. 

VESTRY ACTS. See Churchwarden. 

VOLUNTARY SETTLEMENT, 

L A., tenant for life of a copyhold, and B., his daughter, (who had children Uviog) 
tenant in tail in remainder, joined in a recovery in 1778, and, in alleged pur- 
suance of his marriage articles, A. surrendered to the use of himself for life, le- 
mainder to the use of B. for life, remainder to the right heirs of the survivor. A 
few weeks after the surrender, A. and B. conveyed the fee to a bon& fide pur- 
chaser. B. survived A. (who died in 1802) and she died in 1835. The son of 
B. thereupon brought ejectment against the purchaser, who had been in posses- 
sion since 1778, on the ground that, a contingent remainder having been created, 
it could not pass by the surrender of 1778 : Held, that as no contract with A. ap- 
peared on the face of the transaction, and the settlement was not made with a 
view to the interests of B.'s children, the Court would not infer that a contract 
actually existed that A. should join in the recovery, on the consideration of 
having a contingent remainder in the fee limited to himself; and therefore that 
the uses were void under the 27 Eliz. c. 4, against a bop^ fide purchaser. (11 
East, 185 ; 4 B. & Aid. 303 ; 6 M. & SeL 60 ; 18 Ves. 84, 100 ; Hob. 72.)— 
Dm d. Baventock v. Uoife, 3 N. & P. 648. 

2. In February, 1818, M., by antenuptial settlement, directed that land, which he 
expected to purchase of C, should, if the marriage took efiect* and C. should be 
able to convey, be conveyed to the use of truslaes of tbe marriage settlement : 
provided that if C. could not convey, no obligation should attach on M. to pro- 
cure a conveyance from any other person, nor should M. be precluded from pur- 
chasing for his own bent^fit. C. being unable to make a title, M., in June, 1818, 
after his marriage, purchased the land of H., and then conveyed it to tbe trustees 
of his marriage setUement. In 1823, M. mortgaged the land to D., who con* 
veyed it to the plaintiff : Held, that tbe oonveyance to the trustees was voluntaiy, 
and that as against them the plaintiff was entitled to the land. — jDm d. ficmei v. 
Rowe, 4 Bing. N. C. 737. 

WARRANT OF ATTORNEY. 

1. Where a warrant of attorney is executed to two persons, and one of them dies, 
the survivor may enter up judgment in his own name. (1 D. P. C. 367, 545.) 
Hind V. Kingston, 6 D. P. C. 523. 

2, Tbe Court will not allow judgment to be entered up on a warrant of attorney at 
the instance of an executor, where the party himself only is mentioned in tbe 
warrant, although it is stated in the defeasance that the " executors and admi- 
nistrators" might enter up judgment in the event of a certain sum not being paid. 
(1 D. P. C. 217, 644.)— F#5ter v. Cla^g^t, 6 D. P, €• 624. 
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WASTE. 

An allegation that the defendant, bemg tenant of certain piemisefl, " wrongfully 
felled, cut down, and destroyed the trees growing on the premises, and other- 
wise used the premises in so untenantable and improper a manner that they 
became and were dilapidated and in bad order and condition" — imports a charge 
of voluntary waste, and is not supported by evidence of |Mrmiifit?« waste only.— 
Martin ?. Giliham, 2 N. & P. 668. 

WAY. 

(Limited uter, how far 9videne§ of gintral right of way — PUading — New astign* 
ment,) Trespass quare clausum . fregit. Plea, under 2 & 3 Will. 4, c. 7 1 , of a 
right of way for the occupiers of a close for twenty years, for horses, carts, 
waggons, and carriages,'at their free will and pleasure. Replication, traversiDg 
such right : Held, first, that under this issue the plaintiff might show that the 
defendant had a right of way for horses, carts, waggons, and carriages, for 
certain purposes only, and not for all, and was not compelled to new assign ; and 
might show that the purpose £or which the defendant had used the road, and in 
respect of which the aetioo was brought, was not one of those to which his right 
extended ; secondly, that endence of user of a road with horses, carts, and car- 
riages, for certain purposes, does not necessarily prove a right of road for all 
purposes, but that the extent of the right is a question for the jury, under all the 
circumstances ^f the case. (1 Taunt. 279 ; Holt's N. P. C. 455.) — Cowling v. 
Higginson, 4 M. & W. 245. 

WEIGHTS AND MEASURES. See Municipal Cobporation Acre, 5. 

WILL. 

1. (Revocation hy marriage and birth afiitue,) Where marriage and birth of issue 
operate as a revocation of a will of real property, it is in consequence of a rule 
of law, independent of the intention of the testator, and therefore all evidence as 
to such intention is inadmissible. 

This rule of law is, that where an unmarried man, without children, makes 
his will, devising the whole of his real property, and leaves no provision for any 
child of a subsequent marriage, the law annexes the tacit condition that subse- 
quent marriage and the birth of a child operate as a revocation of the will. 

Provision for the future wife only, the testator contemplating a marriage with 
her at the time, is not sufficient to prevent the revocation. 

SembUf that the fact of property acquired subsequently to the will descending 
upon the issue of such marriage, would not prevent the revocation. 

Oh an issue between an heir-at-law and a devisee, the question being whether 
the will was revoked bj the testator's marriage and the birth of a child, prior 
wills of the testator are admbsible in evidence ; as are also* his declarations pre- 
vious to his will, relating to the dower of a future wife.— Marston v. Roe (before 
all the judges), 2 N. & P. 504. 

2. (Revocation — Republication,) At common law, a will may be revoked by any 
act of the testator which shows his intention, without the use of any words what- 
soever. Therefore, where a testator threw his will on the fire, and it was rescued 
from the flames without his knowledge by the devisee, so that although the 
wrapper was partially burnt, the will itself was uninjured, and the testator ex- 
pressed his displeasure, and declared he would make another will, but did not 
use any language declaratory of his intention to revoke his will : — Held, in an 
ejectment by the heir-at-law to recover copyhold property, that it was properly 
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left to the jury to say whether what was then done by the testator was an actual 
intended revocation of the will. (Roll. Abr. Devise (O); Shep. Touch. 409 ; 
Cro. Jac. 497 ; 2 East, 488.) 

Held, also, that the mere knowledge by the devisor of the will's having been 
preserved, and his not again attempting to destroy it or to make another, weie 
not of themselves evidence of a republication, (2 Lee's Cases, 55, 84.)«-Do8 d. 
Reed v. UarrU, 2 N. & P. 615. 

WITNESS. 

1. {Competency of rated inhabitant$») A rated inhabitant is made a competent wit- 
ness for his parish by the statute 64 Geo. 3, c. 170, in ejectment respecting parish 
property. (6 Price, 146; 4 Ad. & £. 478.)^ Dm d. BouUhee v. Adderky, 3 
N. & P. 629 ; Doe d. Bachelor v. Bowles, id. 632. [Overruling Oxmden v. 
Palmer, 2 B. & Ad. 236 ; Rex v. Bishop's Auckland, 1 Ad. & E. 744 ; TotkiU 
v. Hooper, 1 M. & Rob. 392.] 

2. (Competency of annuitant.) — In covenant for rent and non- repair, the husband 
of a person to whose separate use, with remainder to her children, an annuity 
charged upon the premises in question had been settled, was held to be a com- 
petent witness for the plaintiff. (5 B. & Ad. 368.)— il6ererom6i« v. Hickman, 
3 N. & P. 676. 

WRIT OF ERROR. 

1. (On indictment for felony.) When error is brought on a ju^^ent for felony, 
and the Crown does not join in error, the defendants will be dischaiiged. — A. v. 
Howes, 7 Ad. & £. 60, n. 

2. (Allowance of interest on*) Where judgment is given in a Court of Error for 
the defendant in error, the Court is bound, under the 3 & 4 Will. 4, c. 42, s. 30, 
to allow interest for the time that execution has been delayed by the writ of error, 
to be calculated at four per cent.— Lev^^ v. Langridge, 4 M. & W. 337. 

WRIT OF RIGHT. 

(Changing venue in.) The Court refused to change the venue in a writ of right, 
on an affidavit that the tenant possessed large estates, and exercised great in- 
fluence, in the county where the land lay.— Davtes v. Lowndes, 4 Biog. N.C. 711. 

WRIT OF TRIAL. 

( Variance betu>een issue and writ.) In debt, the defendant pleaded several pleas, to 
one of which the plaintiff demurred, and on the others issue was joined. The 
plaintiff gave notice of trial before the sheriff, and that the jury would then assess 
.the damages on the demurrer. The award of tam quam venire was in the issue, 
but was omitted in the writ of trial ; and the plaintiff gave the defendant notice 
that' he did not intend to assess the damages : Held, that the variance was im- 
material.— fftam v. Smith, 6 D. P. C. 710. 
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REGULA GENERALIS. 



MICHAELMAS TERM, 2 VICT. 



Whereas it is provided by the Act of the 1 & 2 Vict« c. 45, s. 5, that, after the 1st 
of November, 1838, any person entitled to be admitted an attorney of any of the 
Superior Courts of Common Law at Westminster, shall, after being sworn in and 
admitted an attorney of any one of the said Courts, be entitled to practise in any 
other of the said Courts upon signing the roll of such Court, and not otherwise, 
in like manner as^ if be had been sworn in and admitted an attorney of such 
Court, provided that no additional fee .brides those payable under an Act of 
1 Vict. c. 56, shall be demanded or paid ; and that the fees payable for such 
admission shall be apportioned in such manner as the judges of the said Courts, 
or any eight of them, shall, by any rule or order made in term or vacation, direct 
and appoint : We therefore direct and appoint that the fees payable by virtue of 
the said last-mentioned Act for the judge's fiat, be received in the first instance 
by the clerk of the judge granting the fiat, and paid over by him to the clerk of 
the chief justice or chief baron of the Court, as the case may be ; and the day 
after each term, all the fees so received shall be divided into fifteen portions, one 
of which shall be paid (o the clerk or clerks of each judge; and further, that the 
fees payable by virtue of the said Act to the ushers, shall be received in the first 
instance by one of the ushers of the couii in which the admission shall take 
place, and shall, on the day after each term, be divided into three equal portions, 
one of which shall be paid to the ushers of each court. 

(Signed by all the Judges except Bolland, B.) 
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EQUITY. 



[Containing 3 Mylne and Craig, Part 2.] 



AMENDMENT. 

(Striking tut natnet of relators,) An application by the relatora in an information 
to strike out the names of several among themselves, will not be granted with- 
out strong grounds of justice or conveniencei and it was not considered luffi* 
cient ground for such an application, that the relators proposed to be struck 
out were also members of the corporation, against which the information was 
^ledt^-Attomey-General ▼. Coopsr, 3 M. £c C. 258. 

APPEAL. 

{Costs*) A plaintiff having obtained in the Court below part of the relief asked 
for, with the costs of the suit, appealed from the whole decree, when the liord 
Chancellor being of opinion that he was not entitled to any relief, decreed that 
the bill should stand dismissed, and that the plaintiff should pay to the defend- 
ants the costs of the- suit in the Court below, each party paying their own costs 
of the appeal.— OidAam v. Stonehouse, 3 M. & C. 317. 

BOTTOMRY BOND. 

(Fraud — Jurisdiction,) The Court of Chancery has undoubted jurisdiction to 
restrain proceedings in the Admiralty Courts upon a bottomry bond, where it 
appears that such bond was given for a fraudulent purpose, as in this case, 
where it was given by a master with apparent intent to defraud the owner and 
the mortgagees who claimed under him. It is of no consequence as to the 
existence of this jurisdiction, whether or not the Admiralty Courts have them- 
selves an equitable jurisdiction in such a case, but supposing them to have such 
jurisdiction, it seems that it would be material to consider in which Court 
proceedings had been first instituted. — Glascolt v. Lang, 3 M. & C. 451 . 

BREACH OF TRUST. 

(Omission to invest— Transmission of fund,) In 1806, Iand« in India were conveyed 
to A., then resident in India, and a bond given to him by a husband in trast to 
raise 10,000/., and it was provided that so soon as he should have raised such 
clear sum, and have remitted it, at the request and by the direction of the hus- 
band and wife or the survivor, to certain trustees in England, in the way which 
should seem to A., his executors, &c., the best and most eligible, he should 
stand discharged of the trust, and should not be answerable for the payment of 
the bills, in which the same should be. remitted; and it was declared that the 
10,000/.^ when raised and remitted, should.be held in trust for the husband for 
life, remainder to the wife for life, remainder to the children of the marriage ; 
and that A., until the sale, should be seised of the premises, and after the sale, 
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until tii6 monies should be remitted, should be interested in the proceeds npon 
the same trusts as were before declared concerning the lOfiOOU 

The estate was sold for a sum of money in rupees amounting to considerably 
more than 10,0002., and the purchase money haring been paid into a commer- 
cial house in which A. was partner, A. directed 80,000 rupees, which were 
then equivalent to 10,000/«, to be set apart and carried to the account of A. 
and another as trastees of the settlement, and the remainder of the purchase 
money to be paid to the husband's order. The 80,000 rupees remained in the 
same house till i8?6, (during which time A. had first withdrawn from the 
house and afterwards died,) when, by the desire of the husband, the remaining 
partners invested the money in a note of the East India Company, which was 
taken in the names of the firm. In 1833, the husband being dead, the widow 
requested the executors of A. to procure the remittance of the 10,0002., and 
they accordingly called upon the firm in India to transmit the same in bills to 
the surviving trustees named in the settlement. The firm, thereupon, sold the 
note, and drew a bill upon their correspondents in England, payable to A.'s 
executors, which bill, owing to the failure of both houses, was never paid. 
Upon a bill by the children of the marriage against A.'s executors, it was held, 
affirming the decree of the Vice- Chancellor, with costs, that A.'s estate was 
liable to make good the 10,0002. sterling, the following points being decided in 
the judgment : — 1st, that A. had committed a breach of trust, both by allow- 
ing the proceeds of the sale to remain in the house in India, although there had 
. been no request to transmit it, and also by appropriating the 80,000 rupees, 
which only ought to have been done for the purpose of immediate transmission ; 
2dly, that the purchase of the Company's note by the direction of the husband, 
was no discbarge to the estate of A. from the liability to which it was at 
that time subject ; Sdly, that the exemption from liability for non-payment of 
bills only applied to the rase of bills purchased in the market according to the 
best of the trustees discretion. — Bacon v« Clarh, 3 M. & C. 294. 

coMPOsrnoN deed. 

(J^ecution nf, by mortgagee,) A mortgagee was prevailed upon to execute a com- 
position deed, purporting to assign among other things the mortgaged fund, 
but expressly subject to his mortgage, and for the benefit of other creditors 
besides himself and ot/i«r mortgagees, and upon tbts deed was indorsed a memo- 
randum declaring that the mortgagee should not, by execution of such deed, 
prejudice his security. There was no apparent intention to conceal this 
memorandum from other creditors who executed the deed. Held, that the 
security was not waived, by the usual clause in the deed releasing all claims, 
except under its^ provisions. — Lee v. Lockhart, 3 M. & C. 303. 

CONDUCT OF SUIT. 

(Rights of nominal plaintiff.) A., by deed of trust, conveyed all his estate, real 
and personal, to B., and also appointed him, by the same deed, his attorney in 
all matters relating to the property conveyed. Under this power B. instituted 
in A.'s iiame, a suit for specific performance of a contract for purchase entered 
into by A., which suit was afterwards continued by C, whom, by virtue of a 
proviso in the deed of trust, B. had substituted for himself as trustee under it. 
After C. had obtained a decree in the suit, the defendant, who, as it was 
proved, was aware that A. was only nominal plaintiff, entered into an arrange- 
ment with him, whereby it was agreed that all proceedings should be stayed 
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for twelve months, and this arrangement was embodied in an order made on 
the application of the defendant, and to which A., without the concnrrence of 
C, consented by counsel. A petition which was presented by C. to hare such 
order discharged, was refused, with costs, for informality, it being suggested 
by the Court, that the proper mode of enforcing C/s equity against A. was by 
supplemental suit. — Pentland t. Warrington, 3 M. & C. 249. 

CORRECTION OF SETTLEMENT. 

( Parcels rectified,) In the written proposals for the settlement sought to be rectified, 
it was offered by the husband to settle a portion of his estates to be atlerwards 
agreed upon, and a list of certain estates in different counties was found to- 
gether with the proposals, in the possession oi the husband's solicitors, which 
was stated in evidence by one of the solicitors employed on the wife's part, to 
have been the list of estates agreed upon in pursuance of the proposals, and 
which corresponded exactly with the parcels particularly described in the deed. 
But in the deed itself there were general words comprising all the estates in the 
several counties in which the estates particularly described were situate. 
Held, that a large estate situate in one of such counties, but not mentioned ia 
the list, was not included in the settlement. — Maniuii of Exeter v. Marchioness 
of Exeter, 3 M. & C. 3«1. 

FINES AND RECOVERIES' ACT. 

{Protector of settlement — Lunatic,) Where the first tenant in tail is a lunatic, the 
Chancellor is not protector of the settlement within the 3 & 4 Will. 4, c. 14, 
and in such a case, where there was a remainder in tafl, with remainder to the 
lunatic in fee, an application by the remainder-man to the Chancellor as pro- 
tector of the settlement, to enable him to convert his remainder in tail to a 
remainder in fee, was refused both for want of jurisdiction, and because the 
application was unreasonable in itself. — In the matter of Wood, 3 M. & C. ^66 

INFORMATION. See Amendkent. 

INFRINGEMENT OF PATENT. 

(Calculation of profits made,) The difficulties attending snch a calculation, where 
a part only of the machinery used is the subject of the patent which has been 
infringed, uiinutely stated by the Lord Chancellor, and suggestions thrown out 
as to the mode of taking an account in such cases. — Crosby v. Derby Gas Light 
Company, 3 M, & C. 4^8. 

JUDGMENT CREDITOR. 

(Necessity of an elegit,) A judgment creditor who comes into equity for assistance 
in enforcing his security against the equitable interest in land of his debtor, 
must state in his bill that he has sued out an elegit, or otherwise a demurrer will 
hold good. The report of Manningham v. Lord Bolingbroke, % Dick. 533, cor- 
rected by reference to the records. — Neate v. The Duke of Marlborough, 3 M. & 

. 0.407. 

N.B. The rights and remedies of judgment creditors have been very ma- 
terially altered and extended by the late act for abolishing arrest upon mesne 
process. 

LIABILITY OF EXECUTORS. 

( Wrong deposit,) The husband of a woman who was a joint^administratriz with 
another person of the estate of an intestate, allowed a portion of such estate to 
remain during his life in a banking house, in the joint names of himself and the 
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co^administrator. Ten months after the husband's death, the co-administrator 
drew out and misapplied the balance : Held, afiirmiog with costs the decision 
of the Vice> Chancellor, that the estate of the husband was liable to make good 
the loss, as he had by his acts facilitated the misapplication which took place. 
N.B. The question as to the personal liability of the wife was not raised upon 
the appeal. — dough v. Bond, 3 M. & C. 484. 

I.OCAL ACTS. 

(Vurchateri under tuch acts,) Where the Court was clearly of opinion that the 
commissioners under certain local acts (for the improyement of the town of. 
Cambridge) were, upon the true construction of such acts, empowered to take 
property at a value to be assessed, it will not restrain them from proceeding to 
have the value of property which they require assessed by a jury, because they 
have not in hand the money which will probably be wanted for the purchase, 
and are not apparently in possession of means which can be easily available for 
the purpose of raising such money. Injunclion of the Vice^hancellor dissolved 
on appeal. Agar t. The Regent's Canal Company considered. — Snlmon v. 
. i2«nt(2a^/, 3M.&C.439. 

LUNATIC TRUSTEE. 

(1 Will. 4, c. 60.) This statute applies to the case of a lunatic trustee not found 
a lunatic by inquisition, but reported to be so by the master ; and where such 
a person was surviving txustee, other trustees were, after a reference to the 
master on petition, appointed in his stead, and another person also appointed 
to assign the property in his name to such new trustees.— In the matter of Walsh, 
S M. & C. 292. 

MARKS IN TRADE. 

( Costs of injunction — Unnecessary litigation,) A perpetual injunction was granted 
to restrain the defendants from the use of certain marks in trade, although they 
had used these marks in ignorance, as it appeared, of the right of the plaintiffs, 
and under the notion that they were technical descriptive marks, and although 
they had, upon being informed of the title of the plaintiffs, expressed their rea- 
diness to give up the use of them, and to make compensation for all injury done. 
But under these circumstances, and the right to an account being abandoned 
by reason of the smallness of the injury, the Court refused to the plaintiffs the 
costs of the suit upon the ground of unnecessary litigation.*-- Mt7/in^ton v. Fax, 
3 M. & C. 338. 

MARRIAGE ACT. 

^Marriage of minors by authority of Court,) The l7th section of 4 Geo. 4, c. 76, 
which gives power to the Court of Chancery to authorize the marriage of minors 
in some cases, does not give such power where the father unreasonably refuses 
his consent or is beyond seas, but in his instance only where he is non compos. 
— In the maUer of the 4 Geo, 4, c, 76. Exp, T. C, an Infant, 3 M. & C. 471. 

MUNICIPAL CORPORATION ACT. 

1. (Trustees of charities,) It is no sufficient objection to the appointment of a 
member of the corporation to be trustee of a charity, that the corporation has 
formerly claimed the property in opposition to the charity, for as all corporate 
property is now held by a municipal corporation in trust for the borough in 
which such corporation is, a similar objection might be raised to the appointment 
as trustee of any inhabitant of the borough. — In the matter of the Ludlow Cha- 
rities, 3 M. & C. 262. 
VOL, XXI. NO. XLIII. P 
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3. An objection was made to the appointment of a person to be truftee of a 
charity, that no notice was given of his nomination previons to his name beisg 
submitted to the master, nor any affidavit of his respectability produced at 
that time. Bat the latter omission having been supplied, and his respectability 
not being questioned, (and the previous want of notice being explained) : it 
was held that there was no ground for relening back the appointment to the 
master. — S* C. 

PLEADING. 

(Pfea and answer ») Where a bill charges matters which if true would destroy an 
anticipated legal bar, a plea setting up that bar will be overruled unless sop- 
ported by an answer negativing those matters. 

N.B. In this case leave Was refused either to amend the answer or to with- 
draw both plea and answer. — Foley v. Hill, 3 M, & C. 475. 

PRACTICE. 

3 • Appeal from order of master,) Tbe'lf th order of May, 1837, which directs that 
all motions in a cause shall be made in the Court of that judge before whom the 
cause was set down, is not inconsistent with the 13th section of the Chancery 
Regulation Act, 3 & 4 Will. 4, c. 94, and applies to the case of a master's 
order made under that act. ^Uill v. Gomme, 3 M. & C. 503. 

2* (Demand of payment,) Under an order for payment of taxed costs, a person 
who was not duly authorised, demanded the sum taxed from the party against 
whom the order was made, and such demand not being cpmplied with, thoagh 
the want of proper authority was not stated as the ground of refusal, an order 
for payment by a day certain was obtained against the refusing party : Held, 
upon appeal, that such order was irregular, there not having been a previoas 
demand duly made, and that it was of no consequence that the refusing party 
gave no reason for his refusal. — In the matter of Isaac, 3 M. & C. 319. 

3. (Irregular amendment.) The irregular amendment of a bill is not a sufficient 
ground for taking it off the file, if the record can be restored to the state in 
which it was before the amendment was made, and if, in effecting such inre- 
gular amendment, a new engrossment has been made, such new engrossment 
only will be taken off the file. — Attotney-General v. Cooper, 3 M. & C. 358. 

4. (Proof of document.) A letter which was admitted by the defendant's answer 
to be in his possession, and was under the usual order left with his Clerk in 
Court, was offered in evidence by the plaintiff, upon proof of the hand-writing, 
and of its having come out from the custody of the defendant's Clerk in Court : 
Held, that it was not necessary for the plaintiff to read that part of the answer 
which admitted possession of the letter. — Taylor v. Salmon, 3 M. & C. 432. 

5. (Second rehearing,) It is a rule which will henceforward be peremptorily 
acted on, that no petition for a second rehearing will be entertained by the Lord 
Cliancellor, unless leave to present such petition shall have been previously 
granted.— Bt(/ieW v. Provis, 3 M. & C. 437. 

6. (Subpaeiia to hear judgment,) The affidavit of service of subpoena to hear judg- 
ment when produced by the defendant, upon the plaintiff making default at the 
hearing, must, as in the case of an' affidavit produced by the plaintiff under 
similar circumstances, verify the fact of the subpoena bearing the indorsement 
required by the 3d order of the 21st December, 1833. — Bigg v. Wall, 3 M.& 
C. 505. 
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SOLICITOR AND CLIENT. 

1. (Taxation of cotts.) Upon taxation of costs, even as between solicitor and 
client, the rale is, to allow only two counsel, or under special circumstances 
three. In this case, the three counsel allowed by the Master were all. within 
the bar, while all those without the bar were disallowed, and the Court was of 
opinion that the Master was right. — Downing College Case, 3 M. & C. 474. 

S. (Taxation of costs — Deceased solicitor,) The Court has no jurisdiction under the 
2 Geo. 2, 0. 23, to make an order at the instance of a client for taxation of the 
costs of a deceased solicitor, against his representatives. The order which had 
been made by the Court below, and which was set aside, was for taxation of 
such costs (after payment) and for repayment of any balance that might ap- 
pear due to the client upon such taxation* ^Mafid^ord v. AttUwick, 3 M. & C. 
433. 

SPECIFIC PERFORMANCE. See Local Acts. 

STATUTE OF LIMITATIONS. 

1. (Directionfor payment of debts,) A direction for payment of debts in a will of 
personal estate, will not stop the running of the statute of limitations.— Freake 
V. Cranefeldt, 3 M. & C. 499. 

N.B. The decision in Jone^v. Scott, 1 Russ. & Myl. 255, has recently been 
reversed in the House of Lords, but the appeal is not yet reported. 

2. Where the statute has once begun to run, its course will not be suspended by 
any intervening disability, as by the delay which may have elapsed between 
the death of the debtor and the taking out administration to his estate. — S, C. 

SUIT BY ASSIGNEES OF BANKRUPT. 

(Right of creditors to vote by proxy,) At a meeting of creditors held under the 
88th section of 6 Geo. 4, c. 16, for the purpose of taking into consideration the 
propriety of instituting a suit, absent creditors may vote by proxy, the vote of 
a creditor in such a case being nothing more than his individual assent to, or 
dissent from, an act affecting his own interest. Decided on motion on behalf 
of Official Assignee to have his name struck out of the bill, by reason of credi- 
tors having voted by proxy at the meeting for authorising the suit.— -Bannati/n6 
V. Leader, 3 M. & C. 379. 



APPEALS ON REPORTED CASES. 

AttomeyGeneral v. The Corporation of East Retford, (See 2 M. & K. 35 ; L. M. 
No. 25.) That part of the Master of the Rolls' decree, which directed an 
inquiry into the property of the corporation, was reversed, on the ground that 
a decree establishing a pecuniary claim against a corporation, though the 
claim arose from a breach of trust in the administration of a charity, does not 
constitute a specific charge upon the property of the corporation, but must be 
enforced by the usual process, applicable to a corporation. — 3 M. 6c C. 484. 

Booth V. Leycester, (See 1 Keen, 247, 579 ; L. M. Nos. 34 and 37.) Both the 
decisions of the Master of the Rolls in this case, the one refusing the arrears 
of an annuity, the other restraining by injunction the prosecution of a suit in 
the Irish Court of Chancery, were affirmed on appeal. — 3 M. & C. 459 

NuM V, North Eastern Railway Company, (See 2 Keen, 76 ; L. M. No. 40.) The 
decision of the Master of the Rolls refusing a motion for production of docu- 
ments, was affirmed by the Lord Chancellor without hearing counsel for the 

p2 
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respondents, but without costs, the appeal having been encouraged by the 
Master of the Rolls.— 3 M. & C. 355. 
Towyt ▼. Mantfield. (See 6 Sim. 528 ; L. M. No. 34.) The decision of tbe 
Vice-Chancellor against satisfaction of the portion, was reversed by tbe Lord 
Chancellor, on the ground that a person might place himself in loco parentis to 
a child, whose father was living, and who resided with such father.^3 M. & 
C. 359. 

Prideaux, Exp, (See 3 Mont & Ayrt. 67 ; L. M. No. 38.) The decision of 
the Lord Chancellor reversing the judgment of the Court of Review, npoa 
special case by way of appeal, establishes that an articled clerk is not an ap- 
prentice within the meaning of 6 Geo. 4, c. 16, s. 49. — 3 M. & C. 327. 

Whatford v. Moore. (See 7 Sim. 574 ; L. M. No. 41.) The decision of tbe 
Vice-Chancellor, as to the non- vesting of the portion, was affirmed by the Ix>ro 
Chancellor, but upon grounds somewhat different. — 3 M. & C. $70. 
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BANKRUPTCY. 



[CoDtainiDg Cases in 3 Montagu and Ayrton, Part 4> omitting cases noticed in 

former Digests.] 



ANNUITY. 

{Proof against surety,) No proof can be made under 6 Geo* 4, c. 16, s. 54, 
against the surety in an annuity deed till there has been default in payment by 
the grantor. 

In this case it was contended that the bankrupt had made himself liable as 
principal, by joining with the grantor in an absolute covenant for payment of the 
annuity, but there being a proviso in the deed, that no steps should be taken 
against him till after twenty-one days' notice given him of default by the grantor : 
Held, that he was to be treated as a surety ovAy,-^ Exp. Marks, re Colnaghi, 3 
Mont. & Ayr. 621. 

EQUITABLE MORTGAGE. 

1. (Future power of sale.) In the case of an equitable mortgage with a power of 
sale, qualified by a proviso that it shall not be exeicised within five years, the com- 
mon order for an immediate tale may be made upon the bankruptcy of the mort- 
gagor within the five years, as the proviso must be taken to be subject to the 
peiformance by the mortgagee of his agreement for punctual payment of interest. 
—Exp. Bignold, re Theobald, 3 Mont. & Ayr. 477. 

2. (Notice to tenants.) A notice by equitable mortgagee to tenants to pay the rents 
to him, does not entitle him to the rents before order of sale. — Eip. Scott, re 
Pearson, 3 Mont. & Ayr. 592. 

JURISDICTION. 

1. (Specific performance — Sale by order of Court,) The Court of Review having, 
upon the authority of Exp. Barrington, 2 Mont. & Ayr. 245, which was decided 
by the Lords Commissioners, made an order which assumed a jurisdiction to com- 
pel performance by a purchaser of a contract entered into at a sale by order of 
the Court, Exp. Brettell, in re Goren, 3 Mont. & Ayr. 543 ; an appeal was 
presented to the chancellor against such order, and upon full consideration of the 
case, it was decided, that the Court of Review had not such jurisdiction, for that 
it did not, previously to the institution of that Court, belong to the chancellor 
sitting in bankruptcy ; the case of Exp. Barrington, above quoted, and also that 
of Exp. Gould, 1 Gl. & J. 231, being expressly oveiruled. — Kip, Cutis, re Goren, 
3 Mont & Ayr. 549. 

2. (Submission to jurisdiction,) It was also laid down by the lord chancellor in 
the case just noticed, that there might be a submission to a jurisdiction impro- 
perly assumed j such submission being proved either by express stipulation, or 
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implied from known usage, neither of which existed in the case of the above 
claim of jurisdiction ; for that the claim was new, and the mode of proceeding 
and the conditions of sale, in the case of a sale by order of the Court of Review, 
seemed to indicate an ordinary contract between pri? ate parties.*~5. C. 

3. (Solicitar — Bill of costs.) The Court has power to tax, as between solicitor 
and client, the bill of costs of the solicitor to the petititioning creditor, for busi- 
ness done relating to a bankruptcy, and such order was made on petition of the 
petitioning creditor. — Erp. Davis, re Sherry, 3 Mont. 6c Ayr. 624. 

MORTGAGE. 

1. {Rent and craps, notice dispensed with,) Where the solicitors of the assignees 
wrote to the solicitor of a legal mortgagee, that he should be in the same situ- 
ation as if he had given notice to the tenants : Held, that he was by virtue of 
such arrangement entitled not only to the rents due since the bankruptcy, but to 
the proceeds of crops sold. (Exp. Living, 2 Mont. 6c Ayr. 223.) — Exp, Barnes, 
re Medley, 3 Mont. 6c Ayr. 497. 

2. (Solicitor — Mortgagee.) A solicitor to the fiat being mortgagee may have leave 
to bid, to protect the estate ; but qtuercp whether he can have leave to pur- 
chase 1 Another solicitor was appointed to conduct the sale.— Exp. Briggs, re 
Winchester, 3 Mont. 6c Ayi-. 505. 

OFFICIAL ASSIGNEE. 

Order where an official assignee retires. — Ex parte Goldsmid, 3 Mont. 6c Ayr. 623. 

PETITIONING CREDITOR. 

(Concurrende in trust deed — Fraud,) An agreement to execute a deed of compo- 
sition will not preclude the agreeing party from issuing and prosecuting a fiat, if 
he discovers that the trust deed gives a preference to a particular creditor.-' £fp. 
Hallowell, re Bell, 3 Mont. 6c Ayr. 538. 

PRACTICE. 

1. (Allowance,) If the commissioner has ordered the allowance before the choice of 
assignees, he may sign the order after that time.— Exp. and re Stephenson, 3 
Mont.6c Ayr. 605. 

2. (Annulling,) A petitioning creditor, finding that he has not a good debt, may 
petition to annul before the expiration of the time for opening. — Exp* Rogerst 3 
Mont. 6c Ayr. 506. 

3. (Same,) A petition to annul for want of opening will be allowed as of eonrse in 
the absence of a cross petition, and it is improper, therefore, to state in such a 
petition that there was no petitioning creditor's debt. — Exp. and re Jones, 3 
Mont. 6c Ayr. 503. 

4. (Same — Evidence,) According to strict practice, as it was held in Exp, Vipond, 
1 Mad. 622, the assignees might, on a petition to annul, rely entirely on the 
depositions as to the act of bankruptcy on Jhe proceedings, without producing 
any other evidence or giving the bankrupt notice of their intention. But this 
practice was disapproved of by the Court, and they refused to enforce it, under 
the circumstances stated above, against a bankrupt who had repeatedly applied 
to see the depositions, but a viv& voce eiLaminatiott was ordered as to the act of 
bankruptcy, and the costs of the day were given against the assignees.— Eip.an^' 
re Fifrtttr, 3 Moat. & Ayr. Q&%, 
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5« (&iflf«.) On a viv& vQce examination being ordered as to tbe act of bankruptcy, 
the aifiignees nrnat give notice of the acts of bankruptcy they rely on, but are 
not to furnish a list of their witnesses. — S, C. 

6. {Annulling^ onut probandi,) It is sufficient to put the assignees to proof of the 
act of bankruptcy, that the bankrupt should state in his petition that there is no 
act of bankruptcy on the proceedings. — Exp, and r« Welden, 3 Mont. & Ayr. 
693. 

7. {AppointiMnt of trxutee,) An absolute order of reference for a new trustee need 
not be confirmed, a conditional order must. — Exp, Mansfield, 3 Mont. & Ayr. 
487. 

8. (^Costs of ajidavits not filed.) Where an order had been made dismissing with 
costs a petition which had not been opened, a motion made by the petitioner to 
except the costs of certain affidavits which had not beeu filed when the petition 
would have been heard, was refused with costs, it being said that the petitioner 
should have opened bis petition for the purpose of taking the objection, but that 
a petition for rehearing was still open to him. — Exp. Sidebotham, re Clarke, 3 
Mont. & Ayr. 495. 

9. (^Description of Bankrupt.) It is more proper to describe the bankrupt in the 
fiat as of all the places in which he has carried on trade, than simply of the place 
in which he last traded. Dictum of the Chief Judge.— ^1?0 Allday, 3 Mont. 
&Ayr. 485. 

10. (Direction of fiat*) A London fiat was issued, upon an Oxford docket, for 
convenience of creditors in London, upon the petitioning creditor undertaking 
to pay the expenses of the bankrupt's attendances. — Exp, Trowers, re Margetts, 
3 Mont. & Ayr. 484. 

11. (Direction of fiat*) A London fiat was ord^ed (with great reluctance) to 
issue against a country trader, who had sent property up to London for the 
purpose of immediately removing it from the country. — Eap, Booth, ?*« Hayes, 3 
Mont. & Ayr. 627. 

12. (Dividend*) A petition for payment of a dividend will be granted of course 
unless a petition to expunge has been presented within a reasonable time after 
demand of payment. In this case there had been a month. — Exp, Lees, re 
OuUon, 3 Mont. & Ayr. 591. 

13. (Jrreg%dar order,) An order irregularly obtained cannot be rectified on 
motion. -^£xp. Hatoard, 3 Mont. & Ayr. 605. 

14. (Order for sale,) When all parties agree, there is no necessity for an order to 
sell in the case of an equitable mortgagee.— Erp. Whitbread, reLupton, 3 Mont. 
& Ayr. 604. 

15. (Review of adjudication.) Where upon a petition to annul) the assignees 
asked for a reference of the adjudication to the commissioners, the Court made 
the order on the ground that any fresh depositions taken before the commission- 
ers, would be evidence to support the fiat elsewhere, while depositions taken 
before the Court of Review would not be such evidence. (Exp, Foster, 17 Ves. 
416)— £xp. and re Welden, 3 Mont. & Ayr. 493. 

16. (Review of certificate.) There having been a reference to country commission- 
ers, under an order, reported 3 Mont. & Ayr. 235, L. M. No. 39, to review a 
certificate, which, for reasons stated by them, they declined to do, (at which the 
Court expressed its disapprobation) and a fresh order of reference having been 
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made to the same effect, which the assignees took no steps to prosecute ; the 
certificate was allowed with costs* — £ip. and re Allday, 3 Mont. & Ayr. 487. 

17. (SolieUor,) If the solicitor does not take in his bill within a reasonable time, 
a dividend will be made without regard to his claim. In this case there bad 
been a delay of six weeks since the order for payment of the solicitor's bill of 
costs. — Exp, Monk, re Burford, 3 Mont. & Ayr. 626. 

18. (Substitutum of debt,) Where an action at law had been commenced by he 
assignees, to which it was pleaded that there was not a good petitioning creditor's 
debt, an order for substitution of a new one will not be made without adding 
" without prejudice to the action."— Earp. Watson, re Clarke, 3 Mont. & Ayr. 
609. 

19. (Taxation of bilU— Messenger,) An objection for multifariousness, which 
was taken to a petition for taxation of the bills of the petitioning creditor, and 
also that of the messenger, was overruled ; but the petition against the messenger 
was dismissed, as it was unnecessary to bring him before the Court, — Ej:p,Pring, 
re Davis, 3 Mont. &c Ayr. 607. 

See also Mortgage, 2. 

PROOF. 

1. (Bill of exchange.) It is not any sufficient objecUon to the proof of a bill, that 
it comes through the hands of the acceptor, unless there be reasonable suspicion 
of fraud. — Exp, Gill, re Bates, 3 Mont. & Ayr. 590. 

2. (Bill of exchange — Bankrupt indorser,) The bankrupt being indorser of a bill, 
which became due after the adjudication, proof of such bill was expunged, on the 
ground that no notice of dishonour had been given either to the bankrupt or bis 
assignees. The objection had not been takeii before the conlmissioners. — Esp, 
Chappel, re Cans, 3 Mont. &c Ayr. 490. 

3. (Joint debt — Separate commission,) Where A. and B., being partners, were 
jointly indebted, and A. equitably mortgaged his separate property as a security, 
and alone became bankrupt, 6. being solvent ; an order for sale was made, bat 
no proof allowed against the separate estate of A. Semble, that the proceeds of 
the sale ought to be paid into Court. — Exp, Lloyd, re Ireland, 3 Mont. & Ayr. 
601. 

4. (Security, joint or separate.) It was provided by the deed of a banking com- 
pany that no shares should be held jointly. A. and B., who are partners, hold 
each in their separate names several shares in such company, which it is agreed 
between themselves shall be the property of the partnership. They borrow money 
from the company on their joint account. Held, upon the joint bankruptcy of 
A. and B., that the shares must be considered to be held by the company as a 
joint security, and that proof could not be made of the joint debts without 
deducting the amount of the shares (Exp. Bowden, 1 Dea. & Chit* 135), diss. 
Sir J. Cross. — Exp. Connell re Clarke, 3 Mont. Sc Ayr. 581. 

REPUTED OWNERSHIP. 

1. (Lien on bills.) Where an English mercantile hpuse agreed with an American 
house to purchase on a joint speculation, shares in the United States' Bank, such 
shares to be purchased by the American house, and remitted to the English 
house, bills being at the same time drawn upon the latter to the amount of the 
money laid out, and the English house became bankrupt : Held, that the certi- 
ficates of certain shares, which had been purchased before the fiat, but did not 
Arrive till afterwards, were subject in the first instance to the payment of the bills 
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which had been drawn by the American house on the occasion of their purchase. 
' The time of the act of bankruptcy was not in evidence. (Exp. Prescott, 1 Mont. 
& Ayr, 316; Exp. Hobhouse, 3 Mont. & Ayr. 369.)— Ejfp. Brown, re Warwick, 
3 Mont.& Ayr. 471. 

2. (JNotiee,') A. being sole secretary to one assurance society, and joint secretary 
to another, upon a loan made by the first society, receives, as secretary of such 
society, a deposit of certain shares held by the borrower in the other society : 
Quare, whether tbb is sufficient notice to the latter society to take the shares out 
of the reputed ownership of the borrower 1 The Chief Judge thought it was not, 
the other two differing ; but the point was reserved. Distinction between know- 
ledge and notice considered. — Exp, Bignold, re Theohold, 3 Mont. 6c Ayr. 477. 

3. (^NoHce — Special rule of a company,') Where the certificates of shares in a 
company had been deposited as a security, with the knowledge of one of the 
directors, who was himself interested in the security, but without any further 
notice to the company : Held, that such shares were not in the reputed owner- 
ship, although it was a rule of the company, and there was a printed notification 
of such rule on the certificate of each share that no transfer of a share could be 
made without consent of the directors. — Exp. Harri$on, re Medley, 3 Mont. & 
Ayr. 507. 

SOLICITOR. See JuarsDicTioN, 3. 

SPECIFIC PERFORMANCE. See Jurisdiction, 1. 

STATUTE OF LIMITATIONS. 

(^Payment by one of several debtors,) Where a debt due jointly from several per- 
sons has been barred by the statute, subsequent payment of interest by or on 
account of one debtor will not revive it against the others. — Exp, Woodtvard, re 
Turner, 3 Mont. & Ayr. 609—616. 

UNCLAIMED DIVIDEND. 

(5 & 6 W. 4, c. 29, s. 7.) In construing this act, it was held that the interest 
on unclaimed dividends followed the principal, and belonged to the creditors, 
who might thereafter claim. — Esp, Gregg, re Walmitley, 3 Mont. & Ayr. 622. 



See in Equity Digest, Exp, Prideatix, 
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MORTGAGE. 

{EvideK€£ of dtbt,) In 1814, A., by deed apparently made for a nominal consider- 
atiou, assigned some leaseholds to B. In 1832 A. instituted a suit, which was 
continued by her representatives for the puq>ose either of having the deed can- 
celled as obtained by fraud, or to have the leaseholds reassigned, as being held 
upon a resulting trast. It was admitted in the bill that shortly after the execu- 
tion of the assignment, B. claimed to hold the leaseholds as a security for 500^ 
advanced by him to C, and it was proved or admitted that in 1818, B. having 
claimed 1500/. to be due to him upon a settlement of accounts with C/s estate, 
which was baukrupt, and that he held the leaseholds as a security for that snm, 
A. paid to B., or his representative, until the year 1831, 75/. a year, as interest 
upon such sum. Evidence was also given of parol admissions by A., and the 
draft of a bond reciting a charge of 1500/. was also admitted in evidence as having 
been referred to in conversation by A., and in proof not of the execution of the 
bond but of A.'s admissions. Two leases also were given in evidence, comprising 
parts of the leaseholds in question, and jointly executed by A. and B. or his re- 
presentatives, in both of which the rent was in the first instance made payable 
either to B. or his representatives, and in one of which, which appeared never to 
have been read over to A. or any person on her behalf, the charge of 1500/. was 
recited. No evidence beyond bara allegation was given of any fraud or improper 
influence in obtaining the original deed of assignment : Held, by the House of 
Lords, affirming the judgment of the Master of the Rolls, that the 1500/. was 
sufficiently proved to have been charged upon the leaseholds. An issue, which 
was asked for by the appellants, was refused.— Gordon v. Selhy, 11 Bligh, N. S. 
351. 

PLAINTIFF AND DEFENDANT. 

{Relief against plaintiff,) Defendant being sued in the Court of Chancery, in Ire- 
land, upon certain securities which he had given to a party under whom the 
plaintiff claimed, stated and proved that the plaintiff had been employed by him 
as his confidential and professional adviser in relation to the debt secured, and 
had purchased the charge at much less than the amount claimed, which sum de* 
fendant had offered to pay him. The Court, being of opinion that the plaintiff 
was in fact entitied to no more, declared by its decree that he was entitled to 
such sum with interest, according to the terms of the offer, provided that within 
two months he should declare his election to accept it ; and that in case the 
plaintiff should omit to declare such election within two months that his bill 
should stand dismissed, with costs : Held, by the House of Lords, upon appeal 
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from the plaintifT, that such decree was bad, because the equity of the defendant 
could only be enforced by cross billi and it was directed that in lieu of such 
decree -another should be substituted, directing an account of what was due on 
the securities at the time of th« tasignmiAt to the plaintiff, without prejudice to 
any bill which the defendant might file against the plaintiff* — Carter v. Palmer, 
U Bligh, N. S. 397. 

N. B. The judgment of the Court of Exchequer Chamber in Garland ▼. 
Ccrlifle, 2 Cromp. & Mee. 31 Law Mag. No. 23, affirming that of the Common 
Pleas, roported 7 Bing. 298, was affirmed by the House of Lords as to both 
potnls, namely, first, that the rolation of the commission to the act of bankruptcy 
took effect against a sheriff; secondly, that the intervention of the sheriff in 
the disposal of tiie goods amounted to aconvenrion. 
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EVENTS OF THE QUARTER. 

It is rather a remarkable event, that, whilst Lord Brougham was triamphing over 
Lord Durham for what in our opinion was little more than a technical blunder, 
the privy council should be about to discuss a more glaring blunder of his own. 
Five Serjeants (Taddy, Wilde. Spankie, Atcherley and Merewether,) have pre- 
sented a petition to her Majesty, setting forth that the Court of Common Pleas 
was thrown open under a mandate to the judges, bearing only the sign-manual of 
his late Majesty, sealed with no seal or signet, and countersigned by no public 
ofiicer ; that the said mandate is illegal, inasmuch as it purports to alter the consti- 
tution and practice of one of the superior Courts of justice by the authority of the 
crown alone; that the prescriptive privileges of the serjeants-at-law cannot be 
abrogated by any authority but that of an act of parliament ; and that experience 
has shown that the benefit of the greater dispatcti of business, expected to accrue 
to the public from the alteration, has not been realized. The petition^ was re- 
ferred to the privy council, and Sir W. FoUett and Mr. Austin have been heard 
upon it. The general impression seems to be that the warrant was bad ; but the 
Ch. J. Tindal suggested at- the outset of the argument that, as the judges of the 
different courts had a discretion to hear whom' they pleased, the judges of 
the Court of Common Pleas might throw open that Court to the bar in general 
without an order from the crown. If this be so, it matters comparatively 
little whether they acted in compliance with a legal warrant or not; for the 
utmost that can be inferred from its illegality is, that the judges may close 
the Court again if it so pleases them, and thus the whole resolves itself into a ques- 
tion of expediency. The petitioning Serjeants say that the benefit of the greater 
dispatch of business has not been realized, a proposition which may refer either to 
quantity or time* If it refers to time, we answer that the busing is dispatched 
more rapidly at present than under the old regime, that Serjeants were always cele^ 
brated for the goodness of their wind, and that it is the judges* own fault if they 
are kept waiting for the bar ; if to quantity, that more is done in point of fact, and 
that restricting the suitor in his choice of counsel, or compelling him to employ 
different counsel in the different stages of his cause, is a very strange mode of 
bringing business to a Court. The pleadings are drawn by a fiist-rate pleader ; the 
cause is led by a first-rate queen's counsel ; but if any incidental question arises, a 
Serjeant must be retained and instructed, and neither pleader nor leader can be 
heard. Such is the state of things an enlightened bench is expected to bring back. 
But assuming that the good is not apparent, has the expected evil been felt 1 have 
this band of brothers been thrust or tempted from their seats? has their order 
sunk into contempt,- or has the Common Pleas been denuded of its bar by the 
demand for Serjeants in the Exchequer and Queen's Bench 1 On the contrary, 
no class of gentlemen with an odd title are more honoured : they have names 
amongst them that reflect lustre on the whole profession ; but somehow or other 
attorneys seem to think that there is no brilliancy to spare, or that it is a pity to 
move such gems from their setting (at least, such gems as could be moved) ; for 
on the first day of term two goodly rows of coifs are always to be seen, and any 
auitoT who has a fancy for serjeants may have them, like cherries, by the bunch, 

q2 
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The experiment, therefore, has not disproved a single argument against the mo- 
nopoly, but has disproved the chief arguments against the change. As for the 
increase or decrease of business, it obviously depends on so many causes, that he 
must be a bold asserter who ventures to attribute it exclusively to one. A chief jus- 
tice of conciliating demeanour, sound judgment, and profound learning, like the Ch. 
J. Tindal, or an advocate of consummate ability and inexhaustible application, like 
Mr. Segt. Wilde, will necessarily exercise an extraordinary influence in this par- 
ticular ; and provided they retained their relative positions, we can easily conceive 
a mode in which the restoration of the old system might operate to attract suitors. 
Retain the leading advocate or advocates in a close court, and in exact propor- 
tion to his or their superiority will be your chances of success— distinct from the 
merits. Such causes of inequality can never be altogether obviated, but there is no 
necessity for aggravating them. We can well conceive, also, that the indolent, gos- 
siping, colloquial habits of a domestic tribunal, where one learned brother nods to 
another, and then telegraphs a communication with the bench that they intend 
giving tbemeelves a half-holiday, may be exceedingly seducing to the judges, and 
that Serjeants who find themselves facile principe$ amongst Serjeants may not 
sympathise with Ascanius, — 

Optat aprum aut fulvum descendere monte leonem—- 

in other words, may not wish the Attorney-general or Sir William Follett to drop in. 
But we feel quite confident that no such motives will influence the present judges, 
and that the question, if left to them, will be decided. with exclusive reference to 
general considerations of expediency. There is a report that the judges of the 
other Courts are for closing the Common Pleas, in the hope that counsel will then 
be more regular in attendance on themselves. But the drain of this Courtis slight 
in comparison with that of the other tribunals— the Bail Court, nisi prius sittingg 
in term, the privy council, election and other committees, House of Lords, &c. &c., 
and the desired object would be much more efl^ectively obtained by enforcing the strict 
rules of order. If it were once understood that no postponements would be allowed, the 
evil would correct itself; and if a few gentlemen were prevented from undertaking 
more than they can possibly perform^ we do not believe that the profession would be 
very loud in their complaints on that account. The most eflPective state of the bar would 
be that in which the leaders should be stationary except on extraordinary occa- 
sions, and the juniors at liberty to move about ; this would be the necessary result 
of the measure we propose. The worst inconveniences of the looser system, how- 
ever, are the occasional ruffling of a judge's temper, the waste of time to juniors, 
and the prolonged anxiety of the litigant. As there is always something ready, the 
public do not lose five minutes in the day. In the Common Pleas under the dynasty 
pf the coif, it was not at all unusual for the Court to rise at twelve or one, because 
some learned brother had a cold. 

We regret to say that the arrears of business in the Queen's Bench are such as to 
demand a more eflective remedy than the bare prolongation of the sittings in banc is 
likely to supply. No blame whatever ought to fall upon the bench, the judges being 
preeminent for regularity ; but what progress can be made with new trials and 
special arguments, when so large a proportion of every term is occupied with criminal 
informations or cases in which great constitutional questions are involved 1 Half 
the present term has been devoted to the Canadian prisoners; and it is under- 
stood that the attorney-general's argument in Stockdale v. Hansard (the parlia- 
mentary privilege case, now in the special paper) will alone occupy two days. The 
chances are that a rule nisi for a new trial will not be disposed of under two years 
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and a half from the time of granting it ; and then, if the application succeeds, the 
cause has to be tried again. Four years, therefore, is the shortest period that can be 
positively assigned for the duration of a cause involving an unsettled point of law or 
a complicated state of facts. 

Loud complaints aie making of similar stoppages in the Equity Courts, particularly 
in the Masters* offices ; but as regards this department of law reform we confidently 
depend on Mr. Pemberton — 

'* Why slumbers Gifford 1 once was asked in vain, 
Why slumbers Gifford 1 let us ask again." 

The death of Mr. Justice Park (of whom a memoir will appear in due season) 
and the retirement of Mr. Baron BoUand have placed two judgeships at the dispo- 
sition of the ministry, and thus afforded them the opportunity of deserving well of the 
country by appointing the fittest men, or deserving well of their party by rewarding 
their own followers ; though we are not prepared to deny that these objects might 
have been combined. But the ministry seemed at first resolved to attempt neither, 
— to disregard both gratitude and principle; the state of parties in sundry provincial 
towns was announced as the pivot on which legal appointments were to turn; 
some of the best lawyers at the bar were coolly informed that the only definition of 
gratitude acknowledged by the government was a deep sense of favours to come ; and 
Mr. Justice Erskine was appointed — a high-bred gentleman of learning and talent, 
and yet, we hesitate not to say, if the whole common law bar had been told to 
put scraps of paper with the names of the fittest person into a hat, not a scrap 
bearing his name would have been put in ; for this plain reason, that he withdrew 
from their department of practice before it was well possible for him to attain the 
rank he might have merited, and because the Court of Review in Bankruptcy is 
thought a very bad preparatory school for the Common Pleas. 

Again and again, therefore, must we press upon the government the heavy 
responsibility involved in an appointment to the bench. In the first place, it may 
cast the balance against a Court, and then all hope of equalizing the business is at 
an end ; in the second place, look at the effect on circuit. On the northern, for 
example, there are generally several hundred causes and several hundred prisoners 
to be tried ; send two good judges, and they will satisfactorily dispose of all of them 
— send two bad, and a fourth of the causes will be withdrawn at the outset, another 
fourth will be made remaneti, and a large proportion of the rest will be hung over 
for years by motions for new trials and nonsuits ; whilst the prisoners and their 
friends will be kept double the necessary period in suspense, and not a few of 
them be deemed martyrs by the crowd. Calculate the prolonged agony, the sickening 
expectation, the heartburnings that are kept alive, the mental sores that are pre> 
vented from healing, the fortunes and characters, at stake; %um up the human 
wretchedness and pecuniary loss thus occasioned by incapacity, and then talk of 
saving a paltry pension — then say if a thoroughly good judge is not dog-cheap at 
twenty thousand a year. 

The last appointment (confidently announced, though still doubtful) diminishes 
in no respect the call for these remarks, for, if report speak truth, it is not to be 
attributed to the most unexceptionable class of motives in the ministry.^ But it 
is undoubtedly a good appointment, for Mr. Maule has been one of the leaders of 
the Oxford circuit for several years, and is second to none in knowledge and 

^ It is said that a hint was given them that they must not in future expect 
gentlemen to undertake election contests to disqualify themselves. 
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capacity. Our only regret is, that he is put into the Exchequer amongst rivals m 
Caotab celebrity, for we fear that there will now be too much of the same 
description of talent, — ^a superfluity of wranglers, in that Court. 

Mr. Stafibrd Carey, a barrister of high attainments, has been appointed to the 
chair of English f^w at University College (ci*devant London University) ; and 
has commenced a course which bids fair to be of great interest and utility, — on the 
jurisdiction of the Courts, process, pleading, practice, &c. &c. His class is re- 
spectably attended, and his lectures give general satisfaction. The professorship of 
Jurisprudence is still vacant, and we are not aware that any one is yet appointed to 
succeed Mr. Preston, at King's College. The lectures at the Law Society proceed. 

A valuable compilation has just appeared, entitled Papers relative to tks Drawi^ 
of Acts of Parliament, 6^e,, prefaced by some able remarks, in the shape of a letter 
to Mr. Foulett Thompson, from the pen of Mr. Arthur Symonds. I'he subject is 
one of great public interest, and these papers and remarks are well adapted to gain 
for it the consideration which is its due. 

Mr. Frankland Lewis has resigned his situation as Chief Poor Law Com- 
missioner. He is succeeded by his son, Mr. G. C. Lewis, late Commissioner at 
Malta, and the author of an admirable report on the Irish poor law question, &c. 
&c., in which he has given decisive proofs of every qualification for the office. 

Jan, 26tk, 1839. 



Addendum to p. 152. — We understand that the intentions of the framer are not 
yet definitively fixed, probably on account of Lord Lyndhurst's absence ; but we 
rather think that the object of the new bill will be to give the power in question to 
the equity and ecclesiastical judges concurrently in cases of voluntary separation ; 
the ecclesiastical judges exercising it in cases of divorce. 
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at Law. Fourth Edition. In royal 8vo. price IL 10*. boards. 
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White, Esq., of the Inner Temple, Barrister at Law. In 8vo., price 10s. 6d. boards. 
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Foreign Law. By Joseph Story, LL.D., Dane Professor of Law in Harvard Uni- 
versity. In 8vo. price I8<. boards. 
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ART. I.-ENGLISH EQUITY IN AMERICA. 

Commentaries on Equity Pleadings^ ^c. By Joseph Story, 
LL. D. Dane Professor of Law in Harvard University. 

We are told that in some of the towns of North Americai the 
shops of the principal law booksellers are adorned with the 
bust of the late Lord Eldon. Trifling as the circumstance 
may appear, it is not without value in our eyes, as it tends to 
show that the laws of this country have obtained the respect 
of the great nation which has sprung from her, and that the 
eminent men who have dispensed justice with ability at West- 
minster Hall, are considered in distant countries to have con- 
ferred benefits on the civilized world. 

The book before us contains very striking evidence that 
the doctrines of the English Coui*ts of Equity are satisfactory 
in the opinion of American lawyers. The book is written by 
a man of the first legal eminence in America. Mr. Justice 
Story has acquired his reputation, not merely as a practical 
lawyer, but also as the writer of different treatises which may 
be compared with the ablest works of English or American 
lawyers. His work upon bailments, though not so refined 
and classical as the treatise of Sir W. Jones upon the same 
subject, surpasses it in extent of information, and in the more 
complete manner in which the different doctrines connected 
with the subject are investigated. His more recent work 
upon equity jurisprudence bears the highest character, and 
will probably occupy our attention at some length in a future 
number. We may also mention one other work, his Consti- 
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tutional History of the American States, in which he gives a 
clear and philosophical account of their different rules of go- 
vernment. 

When we found that a lawyer, distinguished by these cele- 
brated publications, had written commentaries upon the plead- 
ings and practice of Courts of Equity in England and Ame- 
rica, our curiosity was excited to see how far our English 
doctrines are in harmony with those of the writer hiniself, and 
of the courts of which he is a distinguished ornament. That 
there should be a difference upon essential principles, we did 
not expect. But we have certainly been much surprised to 
find, that all our doctrines, with, we believe, scarcely any 
exceptions, are approved of and adopted in daily practice in 
the American Courts of Equity. A half century has elapsed 
since the two countries were separated. During that period i 

the courts of America have been wholly independent of the 
courts of England. American advocates have been allowed 
to argue, and judges to decide, without any other deference to 
the decisions and principles of the English courts, than that 
which good sense and pure morality will always retain over 
enlightened and correct understandings. Yet we find that the 
sway of our equitable principles is as firmly established in Ame- 
rican courts, as if they still owed allegiance to the House of 
Lords, as to the Supreme Court of Appeal. This result appears 
to us to be most satisfactory ; a result, in which this country 
may find abundant cause for self-congratulation. We may add, 
in justice to great men now departed, that such coincidence of 
opinion, such approbation of lawyers, of men of property, of 
men engaged in business, in all the intricate relations which 
arise out of the possession and transfer of property, and com- 
pelled by their own interests and labours to observe the con- 
sequence to which legal and equitable principles have led, of 
men, too, who have the power of changing laws which they 
deem erroneous, as well as that of confirming them when 
found to be correct, may teach this country how lai^e a tribute 
is due to the memory of many of her Chancellors, of such 
lawyers as Lords Nottingham and Macclesfield, who sowed 
the seeds of our equitable jurisprudence, and Lords Hard- 
wicke and Eldon, who have successively added their exertions 
in bringing the harvest to maturity. The dynasty of Napo- 
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leon has passed away, but his cod6, in. fulfilment of his pro- 
phecy, still asserts for his memory abundant claims upon the 
gratitude of France : and now that England has lost political 
dominion over her colony, she still maintains with every 
judgment that issues from her courts a judicial authority over 
her independent ally. 

The cases quoted by Mr. Justice Story in support of his 
opinions are English cases, in the proportion of full twenty 
to one. We search in vain for fresh lights thrown by Ame- 
rican judges upon our equitable doctrines. Those judges 
have followed in our traces with scrupulous care; nor does the 
work before us mention any departments of the' science, in 
which they have introduced alterations or essential improve- 
ments. We confess, that we did not wishTo find the homage 
to English authority carried to so great an extent. It would 
have given us far greater pleasure te^ have been informed of 
some decisions in which more original views had been taken, 
and in which our commentator had relied with greater confi- 
dence upon the decisions of American courts. 

The groundwork of the treatise and ihe plan adopted are 
explained in the following passages : — 

'^ I have transferred into my own pages all the most valuable 
materials of Lord Redesdale's treatise, and generally, where 
I could, in his own language, which I have not the presump- 
tion to think I could improve ; and from which I have rarely 
deviated, except to insist upon some qualification, or to make 
his text occasionally more definite and clear. I have also 
freely used the materials in Mr. Cooper's and Mr. Beames's 
excellent treatises on equity pleadings, as auxiliaries to that 
of Lord Redesdale, to whom each of them is under the same 
obligations as myself, having drawn many of their materials 
from the same great source."^ 

" The design of the present commentaries is to present a 
general, but at the same time an accurate outline of the pro- 
ceedings in Courts of equity, from the original institution of a 
suit, to its close, and to accompany the same with such expla* 
nations and illustrations as may serve to develope the princi- 
ples on which they are founded, and the reasons by which 
they are sustained. It will not indeed be possible in all cases 
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to ascertain those principles and reasons ; for they are some* 
times lost in remote antiquity^ and sometimes they depend 
upon rules of such a purely artificial character, though arising 
from the exercise of a sound discretion, as to be incapable of 
any very satisfactory exposition/' 

^^The subject naturally divides itself in two great heads, 
the pleadings in framing a suit in equity, and the practice in 
conducting a suit in equity. By the pleadings we are to 
understand the written allegations of the respective parties in 
the suit ; that is to say, the written statement of the plaintiff, 
containing in due legal form the facts of the case on which he 
grounds his title to relief, or to some equitable interposition 
or aid from the Court ; and the written answer or defence of 
the defendant to the charges of the plaintiff, either denying 
them altogether, or admitting them and relying on some other 
matters as a bar to the suit, or admitting them and insisting 
upon the want of title in the plaintiff to the relief sought, or 
to the interposition or aid of the Court ; and the written reply 
thereto by the plaintiff. By the practice in a suit in equity, 
we are to understand all the various proceedings in the suit, 
whether by the positive rules or usage of the Court, and whe- 
ther interlocutory or otherwise which may become necessary 
or proper for the due conduct thereof from the beginning to 
the final determination thereof." 

The general nature of the work is sketched out in these 
paragraphs. The proceedings are successively investigated in 
the order in which they take place in practice ; the different 
kinds of bills and the frame of them, both & those which con- 
tain a prayer for relief and of those which do not; the persons 
-who ought to be made parties, and the mode in which their 
respective rights are to be brought into consideration ; the dif- 
ferent kinds of defence by demurrer, plea, and answer, the 
nature of replication and of amendments. AH these subjects 
are discussed with great ability. The rules affecting them are 
stated with precision and supported by cases of authority, of 
which the statement is clear and lucid, and brings the point 
imniediately into view. The entire work is one, from which 
the practical English lawyer may derive great assistance, the 
greater perhaps, in consequence of that peculiar characteristic 
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at which we have professed some disappoiatment, namely^ 
its exclusive reliance upon English authority. 

Having given this general description of the work, we now 
proceed to notice some peculiar subjects, to which, in the 
course of the perusal of it, our attention has been called. 
Every effort has been made to fulfil so much of the proposed 
design as relates to the explanation of those reasons and prin- 
ciples on which the several proceedings of a suit are founded. 
For this purpose the Forum Romanu^m has been diligently 
consulted, a treatise, which contains abundant information in a 
narrow compass, but since the publication of more elaborate 
modem writers, has been too frequently neglected by the 
great majority of students. *^ The pleadings in equity," says 
our author, were probably borrowed from the civil law or from 
the canon law (which is a derivative from the civil law), or 
from both. The early chancellors were for the most part, if 
not altogether, ecclesiastics, and many of them bred up in the 
jurisprudence of the civil and canon law; and it was natural 
for them in the administrationof their judicial functions in the 
Court of Chancery, to transfer into that Court the modes of 
proceeding with which they were most familiar. Hence at 
almost every step we may now trace coincidences between the 
pleadings and practice in Chancery, and the pleadings and 
practice in a Roman suit and in an ecclesiastical suit. But as 
the Court of Chancery attained more extensive jurisdiction, 
and exercised more diversified powers, new modes of proceed- 
ing were from time to time adopted which were better fitted 
for its own peculiar purposes ; and the pleadings and practice 
in Chancery have now become a distinct and independent 
system.''^ A few more quotations, partly from the work before 
us and partly from the Forum Romanum, will bring fully 
before our readers the analogy between the proceedings under 
the civil law and those which took place in our Courts of 
equity. " When the actor and reus," that is, plaintiff and 
defendant, " came before the praetor, then the actor did actio- 
nem edere ; and anciently this was done by showing the cause 
of his action to the praetor, who thereupon gave him out his pro- 
per action. But afterwards the actor used to have his cause 
^f complaint ready in writing to offer to the preetor, which they 
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called the libel, and with it produced such contracts or instru- 
ments, as were the foundation of his title or complaint ; and 
then the reus was obliged to give bail to appear at the third 
day afterwards, which was called the dies perendinus, and this 
time was given him to consider whether he would contest or 
not at the third day." We here observe the origin of the 
reference by way of profert in the bill, and of the time allow- 
ed for due consideration of the expediency of pleading or 
demurring. At this stage of the cause the exceptions dilatory, 
or declinatory, or peremptory, were put in, corresponding in 
their respective characters and effect with our pleas. ^ 

In the civil law, ''exceptions" (the nature and definition of 
which have been already stated) were commonly divided into 
two kinds, dilatory and peremptory. Exceptiones aut perpe- 
tuaB et peremptoriee sunt aut temporales et dilatoriee. Per- 
emptory exceptions were a perpetual bar. Perpetuae atque 
peremptoriae sunt, qu® semper locum habent. Dilatory 
exceptions were those which were temporary in their nature 
and operation. Temporales atque dilatorias sunt quae non 
semper locum habent, sed evitari possunt. But the more 
exact division of exceptions is into three kinds; First, decli- 
natory, corresponding to our pleas to the jurisdiction; Secondly, 
dilatory, corresponding to our pleas to the person ; Thirdly, 
peremptory, corresponding to our pleas in bar ; quae perimunt 
jus actoris. The two former were always put in before the 
suit was put in contestation, ante litem contestatam ; for they 
were before the praetor as reasons why he should not proceed 
in the cause to assign judges in its decision."^ 

We may follow up this description by a further quotation 
from Lord Chief Baron Grilbert. " If the reus contested the 
suit, there were forms of questions and answers, which 
mutually passed between the actor and reus^^ in which ques- 
tions the actor affirmed his right, and the reus denied it, and 
this was called contestatio litis. Likewise before the prsetor, 
the reus, without contesting the suit, might put in exceptio 
declinatoria, as also he might desire, that the actor might 
be sworn that the suit was not commenced out of malice i as 
the actor might have the reus sworn, that he did not defend it 
out of malice ; and these oaths were called juramenta calum- 
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iriae post Jitem contestatam. The praetor gaye them judges, 
and the libel contested was brought before the judges, and 
upon this libel the actor put in positions, to which the reus 
was obliged to put in his answer, that so they might supersede 
the necessity of proving what was confessed by the reus. 
But if the reus denied any part of the positions, then the part 
that was denied was formed into what they called articuli ; 
and upon these articuli interrogatories were framed to be exhi- 
bited to the witnesses. But the witnesses were not obliged 
to answer any interrogatory, which was not framed out of one 
of the articles. Upon these interrogatories, one of the judices 
dati hiniself examined ; and the depositions were taken in 
writing by a. notary, or one of the judges' clerks. When all 
the witnesses were examined, both for the actor and reus, then 
they published the depositions, and gave out copies of them 
to both parties; upon which the jurisperiti and patroni made 
the orations for their clients before the judges, and then the 
judges pronounced their sentence, which was given to the 
praetor to be executed." It is impossible to read these pas<^ 
sages without observing how thin is the partition between the 
proceedings of the ancient civil law and those of the modern 
Court of Equity. Mr. Justice Story traces the analogy still 
further. He shows that it extends to the very definition of a 
plea,^ and to that very peculiar form of deTence, which is 
termed a cross-bill. " When the reus," ^ he says, " was 
brought in to answer, he was said to be convened, which the 
canonists called conventio, because the plaintiff and defendant 
met to contest ; and since the defendant might likewise have 
demurred against the plaintiff, he bad liberty to exhibit a bill 
against him also, which they called reconveiitio." We must 
refer our readers to the work itself, if they wish to study at 
any greater length the analogy between the two species of prac- 
tice. Our learned author has taken great pains to explain it. 
There is no part of the Commentaries which is more care- 
fully laboured than the chapter on the proper parties to bills^ 
We advert to it the more attentively because we venture to 
think that our author has dissented, without good reason, from 
a criticism upon the general rule concerning parties, which 
has been offered in a modern publication. ^^ In a recent 
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work,"^ it is remarked in a note, " which came to my hands 
since this whole chapter on parties was written, it is stated 
that the true rule is, that all persons having an interest in the 
object of the suit, not all parties having an interest in the sub- 
ject of the suit, ought to be made parties. Whether this cri- 
ticism on the language of the authorities and of the elemen- 
tary writers is well or ill founded, it does not seem necessary 
here to consider, as I am not aware that it removes a single 
difficulty or doubt in examining the subject of parties/' It 
is obvious that there is a distinction between the ideas con- 
veyed by the two words. The prayer contains the object; 
the stating and charging part, the subject of suit. In one 
bill a trust is stated, and execution of it is prayed; in another 
the same trust is stated, with a prayer that the trust fund 
may be reduced into possession. These bills are identical in 
the subject of suit, namely, the trust. They differ in the ob- 
ject, as one is the execution of the trust and the other is not. 
The cestui que trust are necessary parties in the former, but 
not in the latter. Again, two bills contain the same state- 
ment of the same mortgage, the one praying a sale, the other 
a foreclosure. In the former the personal as well as the real 
representative of the deceased mortgagor is to be a party, iu 
the other the r^l representative alone. 

But it may fairly be said that the vagueness introduced into 
the rule by the use of the word subject, is much greater than 
it would appear to be from the consideration of these cases. 
Two bills may be filed with reference to the same landed es- 
tate, the one praying specific performance of a contract for 
sale, the other praying a partition. There is certainly no 
abuse of language in applying the word subject to the estate. 
Yet no reasoning is necessary to show that these two suits 
will altogether differ from one another in respect of the per- 
sons to be made defendants. These doubts disappear at 
once, if the word •' object" is substituted in the general rule 
for the " subject." We have mentioned these instances as 
being of the most common occurrence. They appear to be 
suflScient to show that the distinction has not been suggested 
without adequate reason* In truth, the distinction is one of 
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vital importance. A pleader's mind must for ever dwell on 
his decree — on the position which he is to occupy at the hear- 
ing for further directions, on the relief to be then obtained, 
and the mode which the several interests of the several par- 
ties are then to be dealt with. What difference is there be- 
tween a bill for relief and a bill for discovery ? Simply the 
object of the suit. The two bills may contain the same state- 
ments of the subject. They differ in the prayer, that is, in 
the statement of the object. Corresponding with that dif- 
ference there is also a difference in the requisite parties. 

In examining a few passages of the work before us, it will, 
we think, appear that our author has fallen into one or two 
errors by overlooking this very distinction, and that he actu- 
ally adopts it when he desires to be precise. For instance 
he observes, " Indeed it may be laid down as a general rule, 
that wliere any persons are made trustees for the payment of 
debts and legacies, they may sustain a suit either as plaintiffs 
or as defendants, without bringing before the Court the credi- 
tors and legatees for whom they are trustees, which, in many 
cases, would be impossible. And the rights of the creditors 
or legatees will be bound by the decision of the Court, when 
fairly obtained against the trustees. In such cases the trus- 
tees, like executors, are supposed to represent the interests of 
all persons, creditors or legatees." In support of this passage 
our author quotes an American authority and certain pas- 
sages^ in Lord Redesdale's Treatise on Pleading. We regret 
that we have not the power of referring to the report of the 
American case. The passage in Lord Redesdale's work is 
founded upon cases in which a principle is avowed quite dis*^ 
tinct from representation, and from any consideration of the 
number of the persons interested. Thus in Franco v. Franco^ 
one of the cases quoted. Lord Rosslyn says, speaking of 
Hamrae v. Stevens, '^ That was a suit for the execution of a 
trust. This is no bill for the execution of a trust." The. dis- 
tinction then which his lordship took was founded upon the 
object of the suit, which was in the one case an execution of 
a trust and rendered it necessary to bring the cestuis que 
trust before the Court, in the other it was merely to reinvest a 
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fund which had been improperly disposed of, and could be 
accomplished in their absence. 

Tlie following sentence contains another instance of an in« 
correct expression which may be attributed to the adoption of 
some other guide than the object of the suit as the test of the 
necessary parties. — '^ In the next place, the frame of the parti- 
cular bill may also furnish a ground to dispense with persons 
who should otherwise be made parties. Thus for example, if 
a bill is framed for a general account of a trust fund in the 
hands of trustees, all of them should be made parties. But if 
the bill is so framed as only to seek an account of so much of 
the trust fund as has come to the hands of a particular trus* 
tee, he alone is a necessary party .*'^ There is a doubt whe- 
ther after the recent decision of Munch v. Cockerell,^ it would 
be safe to act upon the case of Selyard v. Harris, Executors, 
from which the doctrine contained in this passage is taken ; 
but if it is assumed to be law, the case is not one of dispen- 
sation of parties — that is, no persons required by the frame of 
the suit to be parties were omitted. The case was simply 
one in which the prayer was so worded as not to make certain 
persons necessary parties, in which the object of the suit re- 
quired for its fulfilment only the representatives of Harris a 
deceased trustee ; and as it did not affect his cotrustees, did 
not render their presence necessary. If this case^ is compared 
with a real case of dispensation, the distinction is immediately 
apparent. '^ So a person who is a mere nominal or formal 
party may sometimes be dispensed with, although if he were 
joined in the suit there would be no ground for exemption on 
hifi part."* 

We will now offer a few of the instances in which Mr. Jus- 
tice Story, desirous of being perfectly correct, adopts the 
word objecty or a word equivalent in meaning to the word oIh 
ject, as a test to necessary parties. Where a person required 
to be an active party was abroad, the expression used is, ^ die 
objection was held fatal to the entire object of the suit.^" 
Again as to making numerous bodies of persons parties, it is 
said that they must be made parties, ^' if the object of the bill 
was to dissolve the company or to subvert its articles." Mn 
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Chancellor Kent is said to have proceeded ^' upon the ground 
of a community of interests in the common objects of a bill. "^ 

The whole passage, in which is discussed that privity be- 
tween persons which enables one to sue the other, is founded 
upon the very distinction which we have been supporting, 
^' Another objection which may be taken by demurrer to the 
substance of the bill is, that though the plaintiff has an inter- 
est in the subject-matter of the suit, and a title to institute a 
suit concerning it, yet he has no right to call upon the de- 
fendant ta answer his demand."^ Otlier expressions are fre- 
quently used, conveying the same idea, as '^ interest to be 
affected by the decree,'*' " interests bound by the decree,"* 
" a common interest centring in the point in issue in the 
cause/'^ Precisely upon the same principle discovery which 
is material, is said to be that *^ which is material to the relief 
prayed/' And new matter fit to be introduced by bill of re- 
view must be new matter to prove what was before in issue, 
and not to prove a tittle not before in issue. We hope that 
with these quotations and remarks we may be considered to 
have estabhshed the distinction which we have ventured to 
discuss. The pleader's attention cannot be too firmly fixed 
upon the object of the suit. Every statement and charge, 
every tittle of evidence should be as carefully adapted to the 
attainment of that object, as the selection of parties, the frame 
of the prayer, or the minutes of the decree. Inattention to 
this point in the pleadings will be even more prejudicial to 
the cause, than a rambling and discursive argument in open 
Court; for it will prevent the record from containing that kind 
of statement, upon which the relief, really desired and due 
perhaps upon the merits, can be introduced into the decree. 

Before we quit the subject of parties we must particularly 
notice an American case upon a question of great importance. 
Our readers are probably aware that considerable discussion 
has recently taken place between the government and the 
committee who support the interests of joint stock companies, 
with reference to litigation between different members of the 
company in respect to the company^s transactions^ The 
power of the company to sue and be sued by their officers 
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applies to disputes between the company and strangers, but 
does not apply to internal disputes between different mem- 
bers. Amongst other matters arising out of these disputes 
the following state of things has been several times presented 
for the opinion of leading members of the equity bar. A 
company having been formed, orders are given to some trades- 
man for works to be done on behalf of the company. Certain 
directors make themselves liable to the tradesman in respect 
of these works. They pay the bills, and afterwards, discover- 
ing that the funds of the company in hand are insufficient to 
reimburse them, desire to know how they can compel the 
different members to pay their respective portions. There are 
but two modes of arranging the parties to the suit. The direc- 
tors being plaintiffs must make either all the other members 
of the company defendants, or else some of them on behalf of 
the rest. In taking the former course they must be sub- 
jected to so many abatements as to render success in the suit 
utterly hopeless. Whether the latter course is open to them 
is the question to be determined. Several cases may be 
quoted in favour of such a bill. In a very old case, Ci*an- 
bourne v. Crispe,^ a suit to recover the amount of a bond, 
there being several obligors, it was determined that those de- 
fendants who confessed assets should pay the debt; that the 
others should be liable to the extent of their assets \ and that 
those who had paid should have contribution from the rest. 
" For that the reason why all the obligors, their heirs, execu- 
tors, or administrators are to be made parties in equity, was 
and is only a rule of conscience, and to save those who are 
severally charged the trouble of a new suit for contribution 
against those who are not charged ; but this is not of abso^ 
lute necessity, and therefore may be dispensed withall, espe- 
cially in this case, where the parties are so many and the 
delays so multiplied and continued." In the case of the 
Mayor of York v. Pilkington,^ and that of the City of London 
V. Perkins,^ similar principles are supported. In opposition to 
them the case of Dilly v. Doig must be quoted, in which it 
was decided that a plaintiff complaining of the invasion of a 
copyright by two distinct booksellers cannot proceed against 
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both of them in the same suit. Lord Rosslyn observed^ 
'' The right against the different booksellers is not joint, but 
perfectly distinct, there is no privity. In the case cited, that 
is, the Mayor of York v. Pilkington, the bill was to prevent 
multiplicity of suits, one general right was liable to invasion 
by all the world : so a bill to establish a custom of a mill ; 
they stand upon a distinct ground. I do not remember any 
case upon patent rights, in which a number of people have 
been brought before the Court as parties, acting sJl separately 
upon distinct grounds : it has been always a particular de« 
fendant.'' This decision is for our present purpose sufficiently 
answered by observing that it will not apply to a case in 
which there is a general right. Under the circumstances in 
which we have supposed the members of the joint stock com- 
pany to be placed, there is such a general right, namely, the 
right of account. The suit must aim at two objects, an ac- 
count binding all the defendants, and the payment of their 
respective shares by such as are actually before the Court. Care 
must be taken to comply with the principle laid down by Lord 
Hardwicke and sanctioned by Lord Eldon, namely, that so 
many defendants shall be made that it can be justly said they 
will fairly and honestly try the legal right between themselves^ 
all other persons interested^ andJthe plaintiff. To do this in 
such a case as we have supposed, will be far easier than in 
the establishment of rights of fishery or of common. These 
rights may have taken their origin at different periods and on 
different grounds. The rights of members of a joint stock 
company are derived firom a single act of parliament, on the 
terms of which they exclusively depend. 

The cases which have gone the furthest upon this subject 
are the two which we shall now quote fix>m our author. The 
one an English case which has^ been frequently dwelt upon, 
the other an American, which is a new acquaintance.^ 
*^ Where a man proposed to raise a bank and to procure an 
Act of Parliament to establish and settle it ; about fifty joined 
with him, and were at equal expenses. The project being 
likely to take effect, two hundred and fifty more subscribed to 
raise a fund ; bat in effecting the project, about 6000Z* were lost 
and so it dropped. Then the persons who had paid the 6000/. 
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out of pocket exhibited their bill against sixteen of the two 
hundred and fifty subscribers to bear their proportion of the 
loss. It was objected that the bill ought to abate for want of 
parties. But the objection was overruled ; and it was held 
that as the plaintiff only prayed^ that the defendants might 
bear their proportion of the loss, which would appear before 
the master as well as if all the two hundred and fifty sub- 
scribers were before the Court, there could be no prejudice to 
the defendants ; and if there should happen to be any dispro- 
portion in the accounts, the party aggrieved might have his 
remedy by bill." Such is the doctrine laid down in the Eng- 
lish case. The American case is to the following eflfect : — 
" The same doctrine was acted upon in the case of an incor- 
porated bank, where the stockholders had divided the capital 
stock upon the eve of the dissolution of the corporation under 
its charter, leaving funds for the payment of the outstanding 
bank bills and other debts, which proved inadequate to the 
discharge of them. Some holders of the bills of the bank 
sued a part only of the stockholders (the capital stock being 
divided into two thousand shares), to recover from them the 
amount of the bank bills ; and upon the objection that all the 
stockholders were not made parties, the Court, admitting that 
it was impossible that they could all be made parties, sus- 
tained the bill, and decreed a pro rat& contribution by the 
defendants towards the payment of the bank bills, in the pro- 
portion that the stock held by the defendants bore to the whole 
number of stockholders."^ It appears ib usthat the American 
case goes much further than the English case. In the latter, 
so far as we may judge by the report, the Court were in- 
fluenced by the consideration that the account was of the sim- 
plest possible character, a mere matter of division, one of 
those plain calculations, which a Court of Equity would never 
treat as the ground-work of its jurisdiction. And if any in- 
jury were done, still it might be redressed on a subsequent 
occasion by a separate suit for an account. None of these 
impediments are to be found in the American case. The 
amount of the funds reserved, that of the claims made, and 
that of the several liabilities of the several persons responsible 
would supply abundant matter for a complicated account. 
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The case is therefore a material addition to the authorities 
which were previously known. It certainly supports the view 
which upon the principles already mentioned we are inclined 
to take. 

Not long ago a joint stock company and the directors of it 
having been placed in the situation which we have mentioned^ 
an eminent counsel recommended a bill to be filed upon these 
principles. It is much to be regretted, that in consequence of 
peculiar circumstances, which afterwards arose, the experi- 
ment was never made. It is still a doubtful point whether 
such a bill would or would not lie. 

We will now draw the attention of our readers to a very 
intricate subject, which Mr. Justice Story has very closely 
examined. We mean the nature of a plea accompanied by 
an answer. " A plaintiff comes into equity to avoid a legal 
bar upon the ground of some alleged equitable circum- 
stances.'* The defendant pleads the legal bar. But the 
Court of Equity, although it may afterwards admit the plea 
as a bar to the relief prayed in the first instance, compels a 
discovery of the alleged equitable circumstances. For in- 
stance, a covenantee sues at law for the performance of a 
covenant. The covenantor pleads a release. The covenantee 
cannot deny that the release was given^ but knows at the same 
time that it was obtained under circumstances of fraud, of 
which he may force a discovery, by putting the covenantor 
upon his oath. For these purposes he files his bill, states the 
covenant, charges that a release was given, but that it was 
given under circumstances of fraud, and then charges those 
circumstances in detail. The covenantor, if he^ould avoid all 
discovery by pleading the release, would be as favourably 
placed in a Court of Equity as he is in a Court of Law ; 
indeed he would nullify the power of the Court of Equity to 
interfere. Under these circumstances it is that he is compel- 
led to put in a plea and an answer in support of a plea . 
Upon this point, our author has fallen into a mistake, at which 
we are the more surprised, as he has evidently given an atten- 
tive perusal to Mr. Wigram's* work upon discovery. " In all 
cases of this sort,'* he says, " it is important for the plaintiff 
in his bill, if he means to rely on circumstances as evidence in 
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support of his, the plaintiff's title, and of which he seeks a 
discovery, that he should specially charge such circumstances 
as evidence of his title ; otherwise, the defendant may plead a 
negative plea, denying the plaintiflF's title without any accom- 
panying answer ."1 One of the great merits of Mr. Wigram's 
work on discovery is, that it has removed the doubts which 
technicalities upon this question had produced. He has shown 
that the matter contained in the bill, and not any form of 
words, determines whether this or that inquiry is to be answer- 
ed, that the question turns upon the distinction between infor- 
mation which does, and information which does not, constitute 
a part of the plaintiffs title. Since the decision in the case 
of Denys v. Locock, the embarrassments which were pre- 
viously felt have ceased to exist, as Lord Cottenham has given 
judicial. sanction to the opinion of Mr. Wigram. 

We feel no scruple in inviting our readers into a further 
consideration of this mixed proceeding of bill and answer. 
The doctrine is of modem creation : nor was it complete in all 
its points before the recent decisions of Lord Cottenham in 
Denys v. Locock and Foley v. Hill. 

The defendant is placed in considerable difficulty. He has 
two objects in view : the one, to bring the suit to immediate 
termination by force of the plea ; the other, to avoid making 
that portion of the discovery, which will be enforced only in 
case the plea is invalid. All the facts charged, which tend to 
upset the plea, are parts of the plaintiff's title. The remaining 
facts are no part of his title ; they will not be the subjects of 
discovery if the plea is good. These two classes of bircum- 
stances the defendant must distinguish from each other. As 
to the former, he must make averments in his plea and dis- 
covery in his answer. As to the latter, he must be silent. 
And he makes the distinction at his peril. If his averments 
and answer do not extend to all the former, his plea will be 
overruled, as admitting the truth of some of the equitable 
circumstances charged in the bill ; or his answer will be unsa- 
tisfactoiy, as not supplying all the discovery to which the 
plaintiff is entitled. Again, if he answers any of the other cir- 
cumstances, his plea will be unsuccessful as being overruled 
by his answer, 

t Page 4«7, 
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The Lord Chancellor, in the last decision upon the subject 
which has been reported, observes, " that the plaintiff by the 
mode of pleading which be has adopted furnishes himself with 
a special replication in the bill, if he anticipates the defence 
by introducing a charge which could meet it. If the defen- 
dant had pleaded the statute, the plaintiff, according to the 
old practice, could reply the matter here stated by way of 
charge."^ The defendant, following out this idea, may sepa* 
rate the bill into two parts, that which would have been con- 
tained in the bill according to the original practice, and that 
which would have been matter of replication : the former he 
will meet by the plea, the latter by averment in the plea and 
by answer. 

Our author states the rule in correct and definite language. 
" It is now fairly established that the plea itself as well as the 
answer must contain averments negativing the facts and cir- 
cumstances so set up in the bilL in avoidance of the bar or 
defence. For otherwise the plea will not amount to a com* 
plete defence to the bill ; since the denial of those facts and 
circumstances is in truth the only point in controversy. If 
those £sLCts and circumstances do not exist, the bar or defence 
is admitted by the plaintiff to be perfect. If they do exist, 
the defendant must equally admit that the bar or defence is 
fatally defective.**^ Again, with respect to the answer — " If 
there is any charge in the bill, which is an equitable circum- 
stance in favour of the plaintifTs case against the matter 
pleaded ; such as fraud or notice of title ; that charge must be 
denied by way of answer, as well as by averment in the plea. 
In this case, the answer must be full and clear, or it will not 
be effectual to support the plea ; for the Court will intend the 
matters so charged against the pleader unless they are fully 
and clearly denied. But if they are in substance fully and 
clearly denied, it may be sufficient to support the plea, although 
all the circumstances charged in the bill may not be precisely 
answered. Though the Court, upon argument of the plea, 
may hold these charges sufficiently denied by the answer to 
exclude intendments against the pleader ; yet if the plaintiff 
thinks the answer to any of them is evasive, he may except 
to the sufficiency of the answer in those points." 

» Foley V. Hill, 3 M. & C. 482, « p. 430. 
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Three questions appear to have embarrassed our pleaders in 
reference to this anomalous proceeding. One is, why is it 
necessary to meet the charges of the bill in two ways, that is, 
by averment in the plea and also by answer ; the second, how 
complete ought the statement to be which is contained in the 
answer j the third, to how much of the bill the plea shall be 
considered to apply itself. The first and second questions 
were discussed in Foley v. Hill; the second and third in 
Denys v. Locock. In Foley v. Hill, the Solicitor GeneraFs 
argument, if good at all, reached to the full extent which Lord 
Cottenham attributed to it. " I understand," his Lordship 
says, " your proposition to be, that the plea would be good, 
although there was no answer to support it." He then added 
a question which at once showed the impossibility of occupy- 
ing such a ground. '* Suppose," he says, " a plea of purchase 
for valuable consideration without notice, to a bill which 
chai^d particular acts equivalent to or inferring notice, 
would it not be necessary to deny those charges by the an- 
swer ? " The Solicitor General endeavoured to meet the ques- 
tion, by arguing that, as the truth of the plea cannot possibly 
come in question upon the argument as to its validity, the 
Court, in this stage, has no right to inquire into the sufficiency 
of the discovery: upon which principle he endeavoured to jus- 
tify the omission to make any answer to charges relating to 
entries in the partnership books and balance sheets, to admis- 
sions or statements in communications with other persons, and 
to the possession of books and papers touching the matters in 
question in the cause. These charges were introduced in sup- 
port of the statement, which contained the equity of the bill 
and was therefore to be encountered by the plea. But Lord 
Cottenham at once decided that the answer was defective. 
He closes his judgment in these words. " The Court^ requires 
that the defendant should meet that allegation in the bill, 
which, if true, would show that the bar ought not to prevail ; 
otherwise the Court would be deciding upon the legal bar 
without the advantage of the defendant's oath as to whether 
there was not something in the case which would make that 
legal bar inoperative. The Court therefore requires that the 
defendant should at least to the extent of his oath pledge 

» FolejT Y. Hill. 
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himself to the denial of that M^hich, if true, would defeat the 
legal bar.'' Lord Cottenham does not say that the defen- 
dant must put in such an answer as would be considered 
sufficient upon the point of sufficiency raised by answer. But 
there must be a distinct denial given upon oath. If such a 
denial were not enforced, the plaintiff would be subjected 
to the hardship which has already been alluded to: after 
going into a Court of Equity, in order to obtain the discovery 
of certain circumstances, which in the eye of that Court 
would prevent the legal bar from being effective, he would 
be subjected to an argument upon the validity of the legal 
bar, before he had received any answer upon the existence or 
nature of those circumstances. 

Such then being the office of the answer, it is asked why 
the matter answered in the answer should be the subject of 
averment in the plea? This question has been clearly an- 
swered by Mr. Wigram ; and we cannot do better than quote 
the language which he has used. Having observed that the 
answer is no part of the defence, that the plea contains the 
entire defence and must be complete in itself^ he adds (p. 187), 
*^ The use of averments in a plea is sufficiently clear. Suppose a 
bill for an account — suggesting that the defendant relied upon 
a release (the execution of which the plaintiff admitted), and 
charging that the release was obtained by fraud; if in this 
case the bill had simply prayed an account without suggest- 
ing the release, or charging fraud, the plea of the release alone 
would be good. But if, in the case supposed, the defendant 
were to plead the release, and nothing more, the charge of 
fraud would be uncontradicted, and according to the rule 
above quoted would be taken for true,^ which would of course 
invalidate the defence. The proper use, then, of the averment 
denying the charge of fraud, is to exclude the intendment, 
which, in the absence of such denial, would be made against 
the pleader.® Indeed, wiihout such averment, nothing would 
be put in issue by the plea; for, by the supposition, the bill 
admits the release, and the only question raised is, not whe- 
ther the release was executed, but whether it was honestly 

1 Red^sdale's Pleadings, p. 240, 500, Roche v. Morgel, 2 Sell. & Lef. 727. 
^ Redeadaie's Plead'iDgs, p. 268. 
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obtained,^ There are cases also in which, without any ex- 
press charge in the bill, intendments might be made against 
the pleader, if not excluded by suitable averments in the plea.- 
The averments, therefore, are of the very substance of the 
plea. Such, however, being the object and purpose of aver- 
ments, it has not been held necessary that the averments in a 
plea should follow the language of the bill. They may be 
expressed in the most general terms, provided they are suffi- 
cient to put fully in issue the charges or intendments to which 
they are opposed."^ 

. In Denys v. Locock, the subject of suit was a will. The 
object was to enforce a promise, in consideration of which the 
will was supposed to have been made. Thus the equity of the 
bill was contained in the statement of the promise. The plea 
contained a traverse of that promise, and was accompanied by 
an answer intended to deny all the circumstances charged in 
support of it. There were two defects ; of which one was, that 
the plea purported to be a plea to all the bill except certain 
parts, of which one part was the statement of the promise. Lord 
Cottenhatn observed in his judgment, "the plea negatives the 
allegation of the promise. What I particularly observe upon is, 
that first it takes out of the bill the allegation of the promise, 
and then denies it. A negative plea is a mere traverse of that 
which constitutes the iilaintiflrs title. Now to traverse that 
which is not alleged on the face of the bill, to take out of the 
bill an allegation, and then by plea to negative the allegation, 
— is a mode of proceeding which leaves the record in a state 
which renders it impossible for the Court afterwards to deal 
with it." Thus the bill, as pleaded to, or the bill in the 
state in which the plea pretended to meet it, did not contain 
any promise at all. " In point of fact," said Lord Cottenham, 
'' the bill to which the plea pleads contains no allegation of 
promise at all ; and the only way of trying how that would 
operate is to suppose issue to be taken on the plea; how 
would it be to be tried ? It would be an issue taken on the 
traverse only ; on the negative of that which nobody affirmed." 
The inference from this decision is, that a plea of this descrip- 

> Rcdesdale's Pleadings, p. 240. ^ Ibid. p. t9S, 299. 

' Ibid. p. 244. And see Jerrard v. Sanders, 2 Ves. jum 187 ; Cock v, WiU 
€ock| 5 Mad. 336* 
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tion should be a plea to all the relief and to all the discovery^ 
except certain parts ; these excepted parts should be all those 
statements contained in the bill, which^ if admitted to be true, 
would prevent the plea from having effect. 

Before we quit this subject, we may notice one other ob- 
servation, which has been sometimes made upon this mode 
of pleading. It has been asked why the Court should 
^ strictly enforce the objection that the answer overrules 
the plea? In order to estimate the value of the objection, 
let us suppose that it did not exist, and that a defendant 
pleads the ^plea, and gives the discovery, puts both upon 
record, and sets down the plea for argument. The argument 
would then be a mere attempt to obtain the opinion of the 
Court for no practical benefit. The benefit, if any, would be 
protection from discovery. But that discovery has already 
been placed upon record. If the entire discovery is not put 
into the answer, still in respect of so much as is inserted, the 
argument is of this speculative character, and the time of the 
Court is occupied with a discussion which is not absolutely 
necessary. 

The peculiar political position of the Americans at once 
attracts attention to decisions of their Courts respecting ques- 
tions of jurisdiction. Mr. Justice Story says, " this ground of 
exception is peculiarly applicable to suits in equity in the 
Courts of the United States, which suits can be maintained 
only by and against citizens of different states. If therefore 
the rule as to parties were of universal operation, many suits in 
those Courts would be incapable of being sustained therein, 
because all the proper or necessary parties might be citizens of 
different states, so that the jurisdiction of the Court would be 
ousted by any attempt to join them. On this account it is a 
general rule in the Courts of the United States to dispense, 
if consistently with the merits of a case it can possibly be 
done, with all parties over whom the Court would not possess 
jurisdiction."* 

Questions of this kind are more intricate in the United 
States^ as in each state there are two jurisdictions continually 
working — that of the individual state and also that of the 
union. For instance, " the State Courts cannot enjoin pro- 
Page 66. 
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ceedings in the Court of the United States, nor the latter in 
the former.'* ^ Rules of this description arise from the posi- 
tive law of the state. They exist in addition to the general 
principle which bounds the authority of every tribunal^ and 
which is explained by Mr. Burge in the following terms J — 
*' The authority of every judicial tribunal and the obligation 
to obey it are circumscribed by the limits of the territory in 
which it i^ established : Ejus territorium suis finibus claudir 
tur et latitude ejus meta est cuj usque potestatis. Ultra juris- 
dictionem efFectus sententiee ad executionem debilis est et 
languidus^ quia coerceri sine venil^ judicis ejus provlncise ubi 
versatur condemnatus, non potest.^' * 

From the same political condition of America, questions 
have not unfrequently arisen, whether a particular subject is to 
be decided as a matter of politics or as a matter of law. The 
jurisdiction of the courts is very much widened by the terms 
of the constitution, which declares "that the judicial power 
of the United States shall extend to all cases in law and equity 
arising under this constitution, the laws of the United States, 
and treaties made, or which shall be made under their autho- 
rity.*'* The work before us contains several instances of the 
distinctions made upon this subject. 

Having pursued the general inquiry into pleading, upon 
the plan which we have already mentioned, Mr. Justice Story 
concludes his work in the following words t— " Upon a careful 
review of the whole subject, the attentive reader will perceive 
that the task of mastering so complicated a science will re- 
quire from him the employment of many hours of deep study, 
of laborious research, and of undivided diligence. He must 
give his days and his nights to it with an earnest and un- 
flinching devotion. But the rewards will amply repay him 
for all his toils. He who has attained a thorough knowledge 
of equity pleadings cannot fail to have become a great equity 
lawyer. He need not shrink from the most difficult and com- 
pUcated engagements of his profession. Nay, he will find that 
while many others are willing to rely on their own genius, with 
a rash and delusive self-complacency, to carry them through 
the intricacies of a controverted suit, he may far more justly 

" Burge's Com. 3, 1078. « Ibid. p. 1044 ' Page SOS* 
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and safely repose on a solid learning, which will secure re- 
spect^ and a trained and varied discipline, which will com- 
mand confidence. To no human sciencci better than to the 
law, can be applied the precepts of sacred wisdom, in regard 
to zeal and constancy in the search for truth. Here the race 
may not be to the swift ; but assuredly the battle will be to 
the strong." To many of our readers the learned judge will 
appear to place the study of pleading in too elevated a place 
in the scale of importance. It should however be recollected, 
that the pleadings in a suit of equity comprise the entire sub- 
stance of the case. If an action is brought at law for a sum 
of money, there is often placed upon record little more than a 
statement that such a sum is due from the defendant to the 
plaintiff, and a denial of that statement by the defendant. 
All the circumstances out of which the alleged debt is sup- 
posed to arise, as well as those in which a defence to the 
claim originates, are kept out of sight. But they are all in- 
troduced into the pleadings in equity. Were a bill of ac- 
count filed for the same sum, the entire transaction would be 
detailed in the bill and answer. The bill contains, not merely 
the same matter which appears at law in the declaration, biit 
moreover all the fiatcts which could be opened by the counsel 
for the plaintiff. In the same way there will be found in the 
answer in equity the substance of the plea at law, combined 
with that version of the circumstances which forms the de- 
fendant's case. The pleader cannot commence his work until 
he has not merely become acquainted with all the facts of 
the case, but also has considered what legal principles apply 
to them. He must at once suppose himself in court, and 
make' his statement on paper as conducive to a favorable 
decree as he intends to make his address to the judge. Be-^ 
sides, it is not merely one single point which he is to consider, 
but every point connected with all the bearings of his case ; 
and he must take care to put in issue all the circumstances 
which are favorable to his client. 

Bearing in mind this very comprehensive character of the 
pleader's duties, we doubt whether our author has gone too 
far, when he says that he who has attained .a thorough 
knowledge of equity pleadings cannot fiul to have become a 
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great equity lawyer. Indeed, the argument in favour of the 
assertion seems to bear it out to the full extent, as the plead- 
ings cannot be correcti unless they are drawn upon a full 
knowledge of the law of the case. Of all the judges who 
have ever occupied the woolsack, no one has more strongly 
enforced the necessity of good pleading than the present 
Chancellor. He never fails to remind the suitors before him 
that a plaintiff has no right to relief for which he has not laid 
a foundation and introduced a prayer in his bill ; and that he 
is not bound to encounter any defence which is not explicitly 
stated in the answer. A moment's consideration shows how 
perfectly this strictness is justifiable. If the plaintiff had 
varied his case, the defendant would have had the opportunity 
of varying his defence. If the defendant had brought forward 
other matter by way of defence, the plaintiff might have 
amended his bill, and alleged other circumstances to prove 
the defence untenable. We have seen in manuscript some 
advice given by Sir Samuel Romilly upon the mode of 
making amendments, which shows what importance he at- 
tached to the form and matter of the record. " When plain- 
tiff is^about to amend his bill, he should go carefully through 
the answer, and then re-state the bill as he should have done, 
if at the time he drew the bill he had been apprised of the 
facts disclosed by the answer. But it is not necessary to insert 
pretences and charges relating to facts which form the de- 
fendant's case, except for the purpose of rebutting them, or 
proving further facts." 

We will quote one instance of the mode in which the pre- 
sent Chancellor founds his judgment upon the terms of the 
record. Before the case of Campbell v. Mackay, ^ the doc- 
trine of misjoinder and multifariousness was in a very unsa- 
tisfactory state. The decision in that case has made it intel- 
ligible. The most important passage in the judgment runs 
thus : " The old form of the demurrers upon the last men- 
tioned ground (i. e. multifariousness) went on to state the evil 
of uniting distinct matters in one record, whereby parties were 
put to great and useless expense, an objection which has no 

> Campbell v. Mackay, 1 M. & C. 619. 
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application in a case of misjoinder." The argument derived 
from the record reduces the question to one of greater or letjs 
inconvenience^ and that is really the point on which the ques- 
tion tums^ as our author correctly states in the following 
passage : f^ And in new cases^ it is to be presumed that the 
Court will be governed by those analogies which seem besl 
founded in general convenience, and will best promote the due 
administration of justice, without multiplying unnecessary 
litigation on the one hand, or drawing suitors into needless 
and oppressive expenses on the other/' 

We here close our remarks upon the work before us. We 
have not found in it any new doctrines, nor have we observed 
any passages in which the author has extended his reflex- 
ions beyond the limit which had been reached by preceding 
authors. The merits on which we found our recommendation 
of the work, are the admirable arrangement of matter, the 
clear statement of the cases which are quoted, and the lucid 
and forcible manner in which their bearing upon the several 
doctrines is illustrated. These are merits of no ordinary ad- 
vantage to the practical lawyer, and of inestimable benefit to 
the student. The former might have received more instruc- 
tion, if he could have met with some new speculative reason- 
ing upon the decisions which may be made upon new points 
likely to arise. But the duty of the latter is to confine his 
labours, for the present, to the law as it is^ With that law 
he must make himself acquainted, and we doubt whether he 
will find it in a form more accessible or more easy of acqui- 
sition than in the Commentaries before us. 

a 
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ART. II.— RUBAL POLICE. 

First Report of the Commissioners appointed to Inquire as to 
the best Means of Establishing an efficient Constabulary 
Force in the Counties of England and Wales. Presented to 
both Houses of Parliament by command of Her Majesty. 
London. 1839. 

This Report abounds in enlightened views, ingenious su^es- 
tionsi valuable information, and amusing details. Moreover, 
it proves incontestably the main conclusion at which the 
commissioners have arrived : that a police, similar in all its 
main features to the metropolitan, should be established 
throughout the whole kingdom with as much expedition as 
the nature of such an establishment will allow. 

When we compare the actual state of the streets of London 
with their state in the good old days of Charleys and watch 
boxes, the only wonder is, how the old system could have been 
endured so long; ten years hence, when provincial depredators 
are reduced to a fourth of their present number, and the farmer 
can leave his orchard, haystack or turnip-field, the labourer 
his cottage, the village shopkeeper his window, and the squire 
his copses or trout streams, without a guard, the only wonder 
will be, how people could have lived so long under a state of 
things affording the strongest encouragement, by securing com- 
parative impunity, to crime. Fortunately, however, for most of 
us, there is hardly any thing to which custom fails to recon- 
cile ; and when we assure the mass of county rate payers, 
who are said to entertain the most appalling apprehensions on 
the subject, that they are at this very moment subjected to a 
heavier tax by irregular appropriators than any measure 
founded on this Report could entail upon them, and that hun- 
dreds of the lower class are annually reduced to poverty and 
consequent dependence, by losses which a well ordered con- 
stabulaiy force would prevent, we shall probably be regarded 
in much the same light as the possessor of the solar micro- 
scope, who proves, to the horror of the teetotalist, that every 
drop of water we swallow contains myriads of ugly animals 
ready to tear and gnaw away at our vitals, or the author of 
" Death in the Pot," who discovered that some subtle poison 
or other is mixed up with every thing we eat. Yet the Re- 
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port before us demonstrates, that this estimate of the actual 
state of the rural population is correct, and that a numerous 
class of pei*sons engaged in commerce are also suffering 
largely from the same want of protection. 

The commissioners begin by an attempt to ascertain the 
extent of depredation to be guarded against; no easy task in 
the absence of all sound data to reason from. So habitually, 
it appears, is the calendar of prosecutions regarded as the 
index of the amount of crime, that a large proportion of the 
magistrates answer the queries submitted to them, by state- 
ments of the number of prosecutions, or references to the 
clerks of the peace as the proper sources of information. Yet 
this is probably about the most deceptive criterion that could 
be adopted^ and the slightest reflexion might have suggested 
that the infrequency of punishment is a very different thing 
from the infrequency of guilt, and that crimes will oftenerbe 
found in an inverse ratio to prosecutions than in a coirespond- 
ing one. The commissioners mention two instances where 
the judges were presented with white gloves as emblems of 
the purity of districts in which crime was remarkably rife, 
because, from the defective state of the constabulary force, 
pursuit and apprehension were impracticable, and the gaols 
were all empty at the time. General Marriott, chairman of 
the Pershore Union, Worcestershire, puts this feUacy in its 
proper light : 

" From the Magistrates* answers to questions third and fourth, 
it might be doubted whether any police was required or not in this 
division, there appearing only one conviction for felony (stealing a 
loaf), and one for misdemeanor (night poaching), in a district ex- 
tending from north to south ahout sixteen miles, and from east to 
west nearly twenty miles, in the course of a whole year. I fear, 
however, this is very deceptive, and that there is a great deal of 
crime (not heinous, perhaps) which is not brought to light, from 
the want of police, and the unwillingness, under such circumstances, 
of the injured to prosecute. The River Avon winds through the 
whole extent of the district (eighteen miles), and the number of 
barges employed upon it gives great facility to plunder in the night 
time, and to escape detection, many of the bargemen being of the 
worst character. Since the magistrates have been engaged in an- 
swering these queries, the skin and entrails of a fresh-killed sheep 
were t^en out of the rivet in an eeUnet^ dose to the town of Per*" 
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shore, and although notice has been sent to all the neighbouring 
farmers, not one will own to having lost a sheep, for fear of being 
obliged to prosecute. They call it, * throwing away good money 
afler bad.* If reluctance to prosecute prevailed so much before, it 
has now been strengthened in this neighbourhood by the late act of 
parliament allowing counsel to prisoners. Mr. Tidmarsh, a large 
farmer, having at different times lost four fat sheep, succeeded at last 
in discovering the offenders, and the evidence was so strong against 
two persons charged, that they made a confession before the com- 
mitting magistrate, and implored the mercy of the prosecutor. The 
ingenuity of counsel, however, at the last quarter sessions prevailed, 
and the prisoners were acquitted. The farmers say, ' After this, 
what use is there iii prosecuting V " 

To ascertain the average amount of crime, therefore, it be- 
came necessary to resort to other sources, and most impor- 
tant information has been derived from a quarter where it was 
least to be anticipated, the confessions or boasts of the crimi- 
nals. It was only those who had been engaged in burglaries 
or the larger depredations, say the commissioners, who could 
enumerate the offences committed by them. The common 
answers of those who had been engaged in petty depredations, 
were '^ hundreds," many hundreds, " too many to remember ;" 
and according to Mr. Chesterton, the governor of Cold Bath 
Fields prison, pickpockets ought to steal at the rate of six 
pocket handkerchiefs a day *' to live," i. e. in such a manner 
as to render their profession worth canying on. It is more- 
over satisfactorily established by independent evidence, that 
the average duration of the career of delinquents of this 
class is five or six years ; it must consequently comprehend 
many hundreds or even thousands of offences, yet previously 
to ultimate conviction and removal, the chances are that it 
would not be interrupted by more than two or three prosecu- 
tions at the most. This part of the inquiry is well illustrated 
by a table showing the number of forged notes presented or 
returned to the Bank of England, contrasted with the num- 
ber of prosecutions for forging or uttering such instruments. 
In 1821, the last year during which one pound notes were in 
circulation, the number of forged notes presented was 18,126; 
of convictions, 134; average, one in 135. In 1837, notes 
presented, 267 ; convictions, 3 ; average, one in 89. On the 
average of the whole period included in the table (from 1805 
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to 1837 inclusive,) it will be found that the chances in fa- 
vour of escape in each individual instance are 167 to 1 ; and 
this in a career generally and justly regarded as the most dan- 
gerous that a criminal can pursue, because the offender or an 
accomplice must unavoidably run the risk of being marked 
and recognised in the commission of the offence, and has an 
active, wealthy, and practised prosecutor (the solicitor of the 
Bank,) to deal with in case of detection, instead of an indivi- 
dual, naturally though perhaps culpably anxious to avoid vex- 
ation and expense. 

" The extent of the career of impunity of any class of delin- 
quents (it is well observed in the Report) may, where the 
crimes are known, be regarded as evidence that nearly all the 
persons injured during the career, were indisposed or averse 
to avail thepiselves of the remedy which the law has provided. 
The causes of that indifference or aversion, whether arising, as 
already indicated, chiefly from aversion to the trouble or ex- 
pense of the legal procedure, or from a repugnance to the 
law itself, or otherwise, will be subsequently examined. A 
career of between one and two thousand known offences com- 
mitted by one delinquent upon distinct persons, of which 
offences no information has been received, is to be regarded as 
evidence that between one and two thousand injured persons 
have, from the operation of certain causes, abstained from the 
performance of the duty of a subject in giving the information 
to lead to the arrest and punishment of the offender." 

The attempt to estimate the number of habitual depreda- 
tors in rural districts, is rendered hopeless by the absence of 
any class of persons bound to make or register observations of 
the kind ; the attention of the magistrates, like that of the 
judges, being almost exclusively limited to the cases brought 
before them on discovery. But some highly interesting statis- 
tical details have been procured as to the number of habitual 
depredators, and disorderly or suspicious houses, in London, 
Liverpool, Bristol, Bath, Hull, and Newcastle, where a regular- 
ly organised police has been established. Within the metro- 
politan police district, for example, there are known to be 227 
houses for the reception of stolen goods, (131 having been 
suppressed since the establishment of the police,) to each of 
which 17 thieves pesort daily on the average ; ^33 brothels 
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where prostitutes (averaging four for each) are kept; 848 
houses where prostitutes resort; 1554 houses where prostitutes 
lodge; 32 gambling houses; and 221 mendicants' lodging 
houses. In Liverpool, there are 2071 houses for the resort of 
thieves, including 520 brothels and 55 public houses. In Bris- 
tol, 109 houses for the resort of thieves; 150 houses where 
prostitutes are kept ; and 174 houses where they resort* For 
Bath, the numbers under these three heads are 38, 2^, 44 ; 
Hull, 9, 88, 46 ; Newcastle, 8, 71, 46. The proportion of 
known bad characters to the population is as follows ; Metro- 
politan police district, 1 in 89 ; borough of Liverpool, 1 in 45 ; 
city and county of Bristol, 1 in 91 ; city of Bath, 1 in 37 ; 
town and county of Kingston-on-HuU, 1 in 64 ; town and 
county of Newcastle-uponTyne* 1 in 27. The average career of 
a metropolitan offender is stated to be four years ; and out of 
a total of 16,901 habitual depredators, S712 are set down as 
migratory. 

'^ We have reason to believe that the proportion of depre- 
dators and vagrants returned as of migratory habits, is under- 
stated ; which we account for on the supposition that as the 
constables in general only see those characters at intervals, 
there can be no means of knowing whether within those inter- 
vals many who, from the absence of positive information to 
the contrary, are not entered as migratory, have not made in- 
cursions into the surrounding districts. From the confessions 
of prisoners in the country goals, it would appear that a far 
greater proportion of them are of migratory habits than is 
stated in the returns. 

'^ But, after all allowances are made, these returns tend to 
establish several important results. 

^^ As to the number of the persons found at large, these^nu- 
merations serve to show the extent to which the legislature 
and the public have been misled, by mere hypothetical esti- 
mates. For example. Dr. Colquhoun, the magistrate of the 
Thunes police, in his work on the police of the metropolis, 
estimated the number of prostitutes in the metropolis at 50,000 
The whole male population of London, Westminster, and the 
parishes within the bills of mortality was, according to the ac- 
tual enumeration of 1801, the period to which he referred, only 
about 400,000. But after deducting the children and the 
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very old, the remainder capable of contributing to the support 
of the vice of prostitution, would not l>e more than from 
160,000 to 200,000 at the extreme. Allowing that all were 
licentious in their habits, the learned magistrate's estimate 
gave one prostitute for every three or four males, and alleged 
that every third or fourth female was a professed prostttate. 
In a recent address published by a voluntary association for 
the suppression of prostitution, the number of prostitutes in 
the metropolis was stated to be not less than 80,000. The ac- 
tual enumeration shows that at this time the number of known 
prostitutes living amidst nearly a million and a half of the 
population, does not exceed 7000. We may observe, that the 
proportion of this unfortunate class to the population is simi- 
lar in Paris, the average number during the year 1832 being 
3558 according to the police registers of that metropolis. The 
prevalent inaccuracy of statement upon such subjects, is ob- 
servable in the public writers in France, where writers of credit 
had estimated the numbers of prostitutes in Paris at fifteen, 
twenty, and even sixty thousand. On similar grounds the 
number of common thieves in the metropolis have been esti- 
mated, not long ago, at upwards of 30,000.^' 

The following, also, are important paragraphs ; — 
" From the returns made of the number of criminal offenders 
committed for trial, or bailed for appearance, at the assizes 
and sessions in each county, it appears that during the year 
1837 above 20,000 were tried for offences committed to obtain 
money, chiefly by laroeny, or in modes which import habitual 
depredation. About 15,000 were convicted; the remainder 
escaped. The number of criminal commitments to our gaols 
may be stated, in round numbers, as 100,000 annually, and the 
nuQiiber of prisoners varying from twelve to 20,000 ; but as 
there are no means of distinguishing the persons recommitted 
during the sa.me year, we have no means of ascertaining the 
criminal population of the gaols with accmucy. 

*^ Whero ftom the nature of the offences habitual depreda- 
tion is implied, the numbers who pass through the gaols must 
be regarded as draughts from the classes of delinquents at 
large. Of the actual numbers of those classes we have only 
the grounds for such conjectural estimates as those we have 
endeavoured to explain. But if we take the lowest estimate 
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anci assume that the numbers at large in the enjoyment of 
impunity, instead of being quadruple, or quintuple, or more, 
to be only double the numbers annually brought within the 
cognizance of the law, and if we consider that they are nearly 
all of the young and able-bodied classes of labourers in the 
kingdom, the wide extent of moral corruption in operation 
throughout the country becomes fearfully manifest." 

We do not see exactly how the proposition marked in italics 
is made out. An attempt is then made to estimate the amount 
of plunder necessary to maintain the known predatory classes, 
which is certainly immense. The chief document under this 
head is a return, made by Mr. Walmsley to the municipal 
council of Liverpool, of the supposed losses of that community 
through crime. These are computed to amount to 734,240/. 
per annum, but more than half of this sum consists of the 
supposed receipts of brothel keepers and prostitutes, which, 
though the produce of immorality, are not all the produce of 
depredation. 

The next step is to ascertain the habits of the evil-doers to 
whom the rural population are a prey. " The most prominent 
body of delinquents in the rural districts, (say the commis- 
sioners,) are vagrants, and these vagrants appear to consist of 
two classes ; first, the habitual depredators, house-breakers, 
hoi*se-stealers, and common thieves ; secondly, of vagrants, 
properly so called, who seek alms as mendicants. Besides 
those classes who travel from fair to fair, and from town to 
town, in quest of dishonest gains, there are numerous classes 
who make incursions from the provincal towns upon the ad- 
jacent rural districts.*' 

In proof of these results an overwhelming mass of evidence 
is adduced ; indeed, it stands to reason that an habitualjde- 
predator must make some large town his head quarters or 
be continually on the tramp ; as notwithstanding the defec- 
tive administration of the law, it would be impossible for him 
to remain long in a thinly populated district without being 
marked. The advantages such characters enjoy in being able 
to make predatory excursions at pleasure into unguarded re- 
gions, cautiously abstaining from plunder within the jurisdic- 
tion of the police or constabulary force by whom the real 
nature of their pursuits is understood, is obvious enough, and 
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one or two illustrations may suffice. The authorities of the 
city of Chester answer : — 

'* We have many persons who live by committing petty thefts in 
the villages and rural districts where there is no police, and which 
we never hear of until it is too late to detect them. We have from 
fifty to sixty persons who live by poaching and committing petty 
thefts in the country during night. There area considerable num- 
ber who have no visible means of getting their living. They go 
into the country where there is no police and commit various de- 
predations on the inhabitants.*' 

In answer to the inquiry as to the cause of the impunity of 
such characters, the authorities of the borough of Devizes 
answer : — 

** To no other cause than that they follow these practices in the 
adjacent country, and in places beyond the observation of the con- 
stables on their parade duty/' 

A communication from the borough of Maidstone sets forth 
that there are^ 

*' Many bad characters living in the town who support themselves 
by committing depredations in the neighbouring villages. An ef- 
fective rural police would put an end to such a practice, and the 
characters in question would then be soon reduced to the necessity 
of either leaving the town or maintaining themselves by work." 

But whilst the rural districts are subjected to incursions 
of depredators from the towns, the towns themselves, besides 
incursions from depredators harbouring in other towns, are 
subjected to incursions from the bad characters who enjoy 
impunity in the adjacent unprotected rural districts. 

*' Many desperate characters are harboured in the adjoining 
villages who have no other way of getting a living but from poaching 
and occasional predatory excursions to this and the neighbouring 
tow^s." 

Mr. Oeorge Tyrell, a supermtendent of the Liverpool Dock 
l^olice, in the course of his examination, answers as follows : — 

" It is said that about a thousand known thieves have, since the 
consolidation of police, been driven out of the town ?*' — " I should 
say there might be a thousand. It has driven away^ a great many ; 
but crime has increased in the suburbs." 

" And you know, in fact, that they have gone just beyond the 
boundaries of the police ?" — ** Yes ; and we have heard of them in 
different parts ; for instance, at Manchester ; our officers are going 
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over there. There are a good many of the tliieves there that used 
to be in this town." 

« Do you see them also in the small townships, the villages, and 
small towns V* '* No| I have not seen thera^ I do not go out there ; 
but we hear of robberies for miles round." 

Another witness, the governor of the House of Correction; 
was asked — 

** Is not robbery increased in the suburbs and other places out of 
the reach of the police ?'* — •* Yes ; there have been some very serious 
jobberies in the suburbs that were not so frequently heard of before. 
Generally speaking, I think property some few miles out of Liver- 
pool was a few years back much more safe. There were not so 
many robberies then as there are at present in the suburbs." 

To show the precise habits of a large class of depredators 
who would be amongst the first suppressed by the contem- 
plated system of police^ the commissioners have introduced 
selections from statements made by various offenders them- 
selves^ whO; on finding their own career over or being assured 
that no information supplied by them would be used to their 
disadvantage^ appear to have taken as much pleasure as Othello 
or Uncle Toby in drawing plans of past actions and narrating 
the dangers they had run. We shall draw rather largely on 
these specimens of autobiography, for they are curious and 
amusing at all events, and carry internal evidence of general 
accuracy. 

A short time since a French delinquent of the female gen- 
der declared that her sole object in thieving was to get money 
enough to gratify her passion for novel reading, and it 
is still a subject of badinage between Balzac and de Kock, 
which of them is answerable for her misdeeds. This has been 
ui^ed as a grave objection to French romances in general, and 
we fear that on the same principle the case we are about to 
cite may be urged as a grave objection to all sorts of theatri- 
cal exhibitions in the mass. It is that of a prisoner aged 21, 
the son of honest parents at Manchester, who first began to 
steal, not for^want, but " to go to the shows.'' 

" For the last four years, up to 1839, I have 'travelled' for a 
maintenance, I carried a covered hawker's basket with an oil- case 
on the top, with cutlery, trinkets, braces, Birmingham fancy goods, 
buttons, pearl, bone, and wood. This pack was not what I and 
others chiefly depended on ; it was the excuse for travelling ; and 
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also something to fall back upon in case we could do no business of 
other kinds. The value of the contents would vary from 2L to 4^ 
I have sold silk goods * stolen/ bought of the shop-lifters ; there 
are these in all towns^ small as well as large. They will not sell to 
any unless they know them ; if they supposed a man to be ' a tra^* 
veller/ they would come up to him and say, perhaps, ' Will you 
stand for some handkerchiefs, ribbon, any thing in gold, or silver, or 
wearing apparel ?' There are ring^stealers, on pretence of buying 
them. Needle-stealers from drapers' shops * buy a 100, and steal 
a couple of thousand.' There are cant words for every thing you 
use or do. I have seen some old cant in print, but it is nothing to 
the cant now used. There are three sorts of cant, the gipsies'^ the 
beggars' (such as pretended sailors and others)} and the thieves'. 
The cants are distinct in many words, but alike in others. A stran- 
ger to the cant words could not understand the gipsies or others, save 
few words here and there. The gipsies have a cant word for every 
word they speak. The vagrant cant is a lower style than the thieves ; 
they use it to tell one another what they get at different houses ; 
they are not always thieves, they will not push themselves forward 
to steal, and one half of them, if they saw another stealing, would 
tell of him, and yet, if they could do it themselves they would* 
The gipsies are the worst of thieves; they live by fortune- telling ; 
they make rings out of brass buttons and pewter, and the wives sell 
them as gold and silver ; they have files and other implements for 
cutting them out ; the metal ones are cast ; many of them make 
bad money. They will coin the money in lanes, or buy it of the 
dealers in towns in the rough, and make it up themselves. This is 
extensively done^ most ' up* the country, the south and west of 
England ; more round Sussex, Essex^ Kent, Surrey, Northampton* 
They have no religion ; are heavy cursers ; go in families 5 never 
marry ; many of them are sheep-stealers. The two families of the 
Boslems and Smiths, about 60 in each, are about Nottinghamshire 
and Derbyshire ; hardly an assize or sessions, but some of this set 
are had up ; in winter they live in towns, if very severe. They 
will be in one tent when out ; as soon as old enough they 'pair,* and 
if they don't like each other, after a fight the woman will go to her own 
tribe again, and the man selects another woman" 

Though without religion, they have a mode of keeping the 
Christian Sabbath peculiar to themselves : 

** Play cards and drink the Sundays. < Travellers' will not < do 
business' on Sundays. There are some who will rob houses at 
dbapel-time oa that dayi because they cannot get in at others. I 
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know two sent from Leicester last March for a robbery on Sundsty 
tiight. One got 15, the other 10 years." 

It may be doubted whether this report will receive Mr. 
O^Connell's sanction after the following allusion to the influ- 
ence of Irish ancestry : — 

" Take one with another Manchester is the worst town in Eng- 
land for a thief : I have heard the names of ■ and the 

other side of London. Liverpool is a better place for a thief than 
Manchester, if he be a stranger. If you say in any other part of 
England that you are from Manchester, you are at once supposed 
to be a thief; it is the same with London, Birmingham, and Liver- 
pool ; but they say that Manchester and Birmingham turn out 
more thieves than London and Liverpool. The Manchester and 
Liverpool are reckoned the most expert ; they are thought to be of 
Irish parents, and to have most cunning. In fact, I'll be bound to 
say, that three parts of those who are travelling now throughout the 
kingdom have Irish blood in them, either from father, mother, or grand- 
mother.'* 

" * Travellers* change their ground ; when they have been once 
convicted in a county, they try to shun that county, and some will 
have been all over England, Ireland, and Wales ; as many in Wales 
as other places ; more in England^ because there is more plunder ; 
not many Welsh and Scotch thieves, but more Irish than either 
English, Welsh, or Scotch, or them all put together; they are 
either Irish bred and born, or else some of the family are ; my 
mother was an Irishwoman, and an honest one ; of the women 
thieves and prostitutes, there are a, still larger number Irish than 
men,'* 

The popular theory of honour amongst thieves appears to 
be strangely modified in practice : — 

** I saw several successful attempts by others, and they saw me ; 
they knew I was successful ; there is a sort of honour amongst us 
until we fall asleep or get drunk, and then they will * barber' one 
another, * skewer them of all they have*' " 

The costume varies with the county : 

*< Day but gne 'after went to Birmingham ; a week nothing ; 
|)awned even my smock-frock ; I generally wore one so as to look 
like a farming man ; a broad brimmed hat, corded trowsers, aiid 
* bluchers.* In agricultural countries, most * travellers* assume that 
sort of disguise ; a swan*s-down sleeve waistcoat and smock-frock, 
drab, greeny or bluci according to the country. Green for WiltS) 
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Somerset^ Gloster; blue and drab for Nottingham and midland 
counties ; many whites and drabs in Staffordshire and Lincolnshire/' 

He bears honourable testimony to the agreeabilities of Lei^^ 
cester gaol : 

** I had been in the town's gaol before ; the best gaol for a pri- 
soner in England ; one hour to breakfast, two to dinner, supper at 
six, no more wheel ; locked up at eight, and sleep three in a cell ; 
no silence, all felons together, two yards to misdemeanours and va- 
grants." 

The working parties are thus constituted : 

''There are many more travellers who go in companies than 
alone ; three is the general number, one woman and two men ; two 
women will go together without men. The largest company are 
at fairs, where there will be four men and a boy. I have seen at 
Bartholomew fair. Bough ton Green fair^ Burton races, Newcastle 
races, and Stourbridge, Mansfield statties, Newark, and Boston, 
thieves rescued by their companions, and women rescued much 
oflener, especially at Birmingham, sometimes by talking them out 
of it, and^ if that would not do, by force, which is the general way. 
The constable's thumb at Burton was nearly bit off. If they have 
sticks, strike them on the upper arm, or on the calf of the leg, which 
disables a man instantly, if not bite the thumb ; not much use of 
the fist in such cases. All those cases arose from want of more 
constables." 

The rate at which these gentlemen get over their ground 
may be inferred from the following passages : 

" 14th January, 1838, 1 lefl this town expressly to live by rob» 
bing, as I have been out of prison (six months) since November, 
and I first went to Chorley, stopped three days there, did some 
little * me and another young man,' about 4fl,, principally by pick- 
ing pockets. It was getting not busy, a small town. Then to 
Preston a fortnight ; got a decent sum, about 30/. Thence to Gar- 
stang — market day, just as . we got in met a drunken man, we 
knocked him down, robbed him, did not hurt him much, got 1 ZL 
and went on without stopping, got to Lancaster at night by coach 
which overtook us soon after we lefl Garstang. Staid about a 
week. Just as about going out a native of Lancaster, just out of 
the castle (gaol), told us he would take us to a house, if we would 
get ' screws' (housebreaking implements) &c. ; it was a gentleman's 
house. Just as we had got the door open, two gentlemen at eleven 
at night came up the walk, took him, and we two escaped. We went 
right away for Kendall ; did nothing there. Only one night over 
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Shafiels and to Penrith. Then to Carlisle, staid 14 days, got ' very 
fair' there. If people in Manchester were same as they are there^ 
there woidd not be so much got, ^ it is up in the north,' < they are 
near the Scotch.' We got what kept us on the road ; most we got 
was 5L Next intended to go to Scotland, but changed mind and 
to Altwistle, a village ; then to Hexham three days, some little 
money in the market place. Got 25L of a flour dealer, the man 
was not drunk ; flattened his nose ; about three minutes about it. 
Went straight ofl" all night to Newcastle, got there early in the 
morning — big town — no suspicion. There a fortnight, robbed a 
warehouse there by ourselves ; my companion had been up the 
country before and knew the people. Done between seven and 
nine at night ; a ' crack' burglary, got two dozen of silver spoons 
and some silk which fetched 15/. A piece of silk handkerchiefii, got 
them ofFin a bag. My companion disposed of them ; he gave me 
the full half of what he said he got. Kept his handkerchiefs in 
piece for wear, as we were going out of the town — got them hem- 
med by the women where we lodged ; all thievea. Went thence to 
Durham, only there one day — to look at the cathedral-^id nothing 
there. Next to Darlington— nothing. Stockton next, where we 
stayed (in March) a week, got about 12/." 

And in this manner be rubs on, filling whole pages with 
the bare enumeration of unpunished offences : his journey to 
Durham to look at the cathedral, and an occasional touch of 
conscience being introduced, we suppose^ to show his capa- 
city for better things. For example : 

" Went to Sunderland— there a week — did not attempt anything. 
I used to read at night. One night I could And no other books but 
the Bible and I read that ; at the time I was much struck with a 
passage in Isaiah which I could not shake off for some weeks \ it 
was about * the sending a Saviour who should deliver.* " 

It may be useful to make public the ordinary naethods.of 
attack in cases of personal violence, as well as the manner ia 
which houses are entered in cases of burglary : 

■ 

" Robbing people in the streets with violence ; hit you on the 
head with a stone in a stocking, or hand, make you sienseless to 
that degree you cannot speak or know anything. I believe Mr. 

N , the late chairman of sessions, was so served at his own 

door, and they knew him, too, who he was. Sometimes they take 
fast hold of the nose, and pushing it quite flat towards the mouth, 
so as almost to break the gristle of the nose ; this will take away a 
inan's senses nearly. Another way is to seize him by the hair in 
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front and pull him down to the very ground by it, and hold him 
there till the pain will almost take his senses, and so rob him. 

** If I had a home I would not have a coal grid (or grating), as 
many robberies are done that way ; the strongest chain is soon 
snapped. I would keep my coal in my yard) a boy, and most 
men, can generally get down. Underground kitchen windows are 
bad places to guard ; the strongest bar will be pushed up almost 
as you walk along. A drop latch, connecting with the outside^ 
should have a button on it to turn down at night. Inside bolts 
should be top and bottom, and to be good for anything, should, 
when shot, be locked in that position by one of these patent locks, 
so no boy could be shown in. The main door key is best left in 
the lock." 

The next deponent is a young thief who, in company with 
an accomplice, completed a successful circuit principally by 
means of a false bottom to their cart^ which passed utterly 
unsuspected on all occasions. A young prisoner in Knuts- 
ford gaol thus describes the manner in which country officials 
are imposed upon : 

'' If a lad gets nafled in a small town, his companions go and re* 
present him to the constables, as a relation, stating that he has been 
led off by bad lads, and often * gammon' the constables to let them 
go. They cannot come it so in a town, the constables are too 
knowing. The lodging-house keeper oflen * gammons' the country 
beadle for them.*' 

It seems from his statement that the practice^ so much re- 
lied on and recommended above, of leaving the key in the 
lock, is not so safe as has been thought : 

" We would frequently at night get a wire and turn the key in 
the lock, which was inside, straight with the hole ; we could then 
push it out on to the floor. We had then another long wire to feel 
for the key and draw it under the door, then unlock the door, and 
help ourselves. Sometimes I have been sent begging to different 
houses ; the people have been watched up stairs to make the beds ; 
J have then gently opened the door, pulled the key out of the loek, 
and pressed it against a piece of tempered clay which I had in my 
hand. We could then cut a key and go in when we liked." 

The following are extracts from the confession of a convict 
of nineteen, communicated by the Rev. Mr. Bagshaw the 
chaplain of Salford Gaol. 
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The commencement is biographical : 

J— R , aged 19; convicted of felony. Single. A sailor. 

Both parents are living. Is legitimate. Was brought up ^t home 
with his parents, with two younger sisters. Father a banker's 
clerk ; in bank S3 years ; mother kept house. Father most re- 
spectable ; sober, industrious, and honest. Mother honest, virtu- 
ous, industrious, and sober. Parents regularly attended the Uni- 
tarian chapel, and required him to attend ; but when they did not 
go, he would shirk it, and tell them he had been. Used to ramble 
about the fields, birds'-nesting, &c. Parents took very great care 
of him. Ran away two or three times to go to sea, before he could 
get them to consent ; stayed three to five days at a time, but, not 
being able to get a berth himself, was obliged to return home. 
First time treated him kindly, warning him ; second time beat him 
with a cane ; third time consented to let him go to sea. Father 
dined at home, and took meals always at home ; mother always at 
home. Went to a day-school from 6 to 14, as a day scholar to a 
boarding-school. Classics taught there ; did not learn much 
Latin : there eight years. Was at a lady's school about two years 
before. Paid 1/. Ss. per quarter to the classical school. Not to 
any Sunday school. Taught reading, writing, grammar, arithmetic, 
geography, a little algebra. Can read and write well ; understands 
what he reads ; generally novels and tales ; all the Waverley No- 
vels ; a great many books from the Mechanics' Institution ; they 
were generally novels and tales. Thinks he never should Itave desired 
to go to sea if he had not met with that (qy. what ?) booh. Going to 
sea hais been the means of bringing him into loose habits. Attended 
a Socinian chapel to 10 or 11 years old regularly, then irregularly 
to 14. Never to any place of worship, or not a dozen times for six 
years." 

<< Employed about four years, as above, at sea: then enlisted 
into the Spanish service under General Evans : arrived at Santan- 
der 13th April, 1836 ; engaged for two years, or during the war; 
stopped only ten months ; escaped into France with sixteen others; 
lefl because could not get the common necessaries of life ; no pay, 
or only about 10«. during the ten months, and oflen nearly dead 
for want of food and clothing ; two months, and not in a bed at all ; 
on the hills under bushes on the heights of St. Sebastian. TUnh 
the Spaniards and Portuguese the basest people he ever saw — worse in 
morals and more selfish ; not a drunken people, but given to women!* 

The results of this gentleman's housebreaking experience 
will afford some useful hints to housekeepers: 
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'< When not in honest employ was maintained by depredations. 
Has been concerned in about a dozen burglaries, done in the night ; 
about seven of them in inhabited houses ; the others in offices of 
different descriptions : generally aimed at silver-plate and money, 
clothing. Effected generally by skeleton keys. If they failed this 
way, got in at the back-cellar windows by small crow*bars. In offi- 
ces, used braces and bits, gouges, and small saws, to cut round a 
bolt which was inside. After the lock picked, easily found where 
the bolt was by pressure ; then work a hole at each corner of the 
bolt, so as to get in a little saw, and then the door would open, 
leaving the bolt in its place, t. e., fast to the lintel. Never met with 
a chain, iron, or wooden bar. A chain is a deal preferable to a 
bolt ; for it is impossible to get it out without making a noise. 
Thinks it would be a sufficient impediment to stop the work alto- 
gether. Never met with a bell ; thinks it better than even a drop 
latch, which is the most serious impediment he has met with. The 
drop-latch is formidable, because it forms part of the lock. The 
bolt of the lock may be shot but the thief not know it, because the 
door binds by the drop-latch, and so they may work for an hour, 
thinking it is the lock not picked. To cut out a whole lock would 
be too long a process. Once turned by a drop-latch ; tried it 
nearly an hour and a half. After the robbery completed, left the 
door as tidy as possible. Has been concerned in picking pockets 
with two or three others^ generally at markets and fairs. It is a 
lucrative and not very dangerous business, where you are not 
known ; women's pockets in general, on account of their being 
easier to get into, and having only one, whatever they had was 
generally in it. Never concerned with personal Violence. If it 
could be avoided, would not have recourse to violence. Associ- 
ated entirely with such as myself, males and females. Did not like 
to trust "women in the robberies; less faUhfuL In picking pockets 
in a strange town, if detected, one of companions, generally well 
dressed, would come up and pretend to take the thief into custody 
till they went for police, and then both got off; would then leave 
that town, if a small one, or remove to another part of a large one, 
and immediately go and change dress ; some three or four suits. 
At one time in dress of a Quaker, in half an hour like a carter.'' 

'* Would recommend every door to have a drop-latch, a chain 
right across the door, or bell. Never had any connivance with ser- 
vants, but has reason to know, from the conversation of thieves, 
that the most serious robberies are effected that way, such as plate, 
&c. Never broke through a wall. Doors are preferred to win- 
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dow8 and grids, because the chains are often rusty and easily bro- 
ken by a lever, or sudden jerk, and people are careless of getting 
them mended, or tie them with a string. Windows are not liked 
on account of the glass ; it is very awkward to take it out in the 
dead of the night without letting some part drop, and the sharp 
noise easily wakes people. The method of taking out a pane is to 
run a small sprig bit, or nail^ into the frame at the comer, and star 
the glass ; then running the thumb*nail in any direction you think 
proper, from any one of the * radii,* it (the crack) will accompany 
the nail. Then get some putty, or small pitch plaster, by which to 
retain hold and yet prevent the glass from falling to the floor ; that 
removed, the fastening is undone and entrance e€fected. Tf there is 
an inside shutter it can't be done at aU, without you know ^e 
premises, because you can't find out where they are fastened. If 
a window blind be down it rather £eudlitates, as it would not only 
take off noise, but might assist in taking the glass out, catching it, 
ahd when the window is up it is readily cut off. The fastening of 
a shutter is very awkward to get out, as the brace cannot easily be 
worked to it, and in using it much noise must be made ; if a bell 
were upon a shutter it would be impossible to break in. Prising 
up cellar window bars with a piece of wood, five or six. leet long, 
one holding the bar to avoid noise lest it should fall in. Never 
heard of a man being turned by a cellar window, unless interrupted. 
They ought to have no communication that is not cut off for the 
night by bolts^ bells, and locks. Does not think that any thief 
would break a house for what was in the cellar only.*' 

** While engaged in a course of crime, found dogs inside to be 
the greatest hinderance, and what occasioned the greatest fear ; did 
not care much for one outside : if they were at back, would go to 
front. An inside dog will stop any side, and any thing, if it will 
only make a noise." 

This individual states that he has got rid of more than 4/. 
a day in drinking, buying bonnets and shawls for women, &c. 
He considers the suppression of receiving bouses impractica- 
ble, but thinks that the escape of many offenders would be 
prevented by searching them at once : 

" The best means of preventing the escape of offenders is to 
search them in the very first house, man or woman. Very oflen 
got rid of the property on the way to the station, by swallowing, 
chewing notes, dropping it in the sludge crossing the streets -, and 
keeping every prisoner entirely separate, a good ihany may be con- 
victed who now escape. It would be a very little expense to have 



PickpocheU. S76 

a number of hired rooms to search in, ke. The whole night is 
spent in planning what shall be said." 

The art or mystery of picking pockets is thus unreservedly 
laid open to the uninitiated : 

" Pocket-picking is ealled * buzzing* and * tooling :' the former 
is ' men's,' the latter ' women's.' Men's are done with wires made 
on purpose. Wire-workers that are bad characters will make them 
for 10«. a piece; they are like the wire for getting corks out of a 
bottle, with three hooks to it; all the hooks incline inwards. 
There is a spring on the top« and when you thmk you have got it 
you touch it, and it closes like a crab's claw. These are very suc- 
cessful with those who are expert at using them — at cattle fairs, on 
old country farmers. The female pocket is picked by the hand ; 
and to do it the thief must get on her right hand, for the pocket is 
mostly on that side ; he must get into step with her ; and at the 
moment she advances her right leg, the pocket falls back — i. e., the 
leg goes forward, leaving the pocket perpendicular, and then he 
must extract the purse. He gets his left hand into the mouth of 
the pocket as she goes along, and then watches the moment. Ano- 
ther man is all along drawing her attention off by walking in her 
way and baffling her ; then down goes the left hand, the right sup- 
ports the bottom of the pocketi and the money is extracted.'* 

The Commissioners have thought it necessary to justify 
these disclosures, but in our opinion they carry their own 
justification along with them, since for one delinquent that 
will be thus taught arts previously unknown to him, thousands 
of honest people may be put upon their guard. The next 
class of depredators to which attention is directed are va- 
grants, and some notion of the immense number of such cha- 
racters constantly abroad and preykig on the public, may be 
formed from the known fact, that not less than eighteen thou- 
sand offenders under this denomination are annually com- 
mitted to the gaols in England and Wales. The examinants 
are nearly unanimous in stating that vagrant may gene- 
rally be regarded as another name for thief. One of tibe most 
intelligent, General Marriott, thinks that the greater part 
of cottage housebreaking is done by mendicants and other 
trampers, ostensibly subsisting on charity* In illustration 
of their habits, the confession of an experienced vagrant, 
taken by Mr. Mile?, is inserted. 
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" Beggars tramp about from town to town: there is a low 
lodging-house for travellers in every village : they tell the peo- 
ple that they are travelling to find work, but pray to God they 
may never get it. They all go out * to walk' in the mornings, 
and return at night to their lodging-houses, where they live well, 
and spend the day's produce in drinking. They are merry fellows 
money or no money^ and laugh at the people for < flats.' They 
tell each other what houses are ' good/ and arrange their districts 
so as not to interfere with each other. Every tramper is acccm- 
ponied by his fancy girl or his wife. A black felhWf who is well known 
about Deptfordf and goes about the streets singing and dancings takes 
his country journeys with two women^ and makes plenty of money to pay 
ail their expenses**^ 

" The women who travel about with the trampers seldom go 
out begging ; they sometimes disguise themselves as Gipsies, and 
go fortune-telling. It is very profitable ; they watch- for the mas- 
ter and mistress to leave the house, and then try to get hold of the 
servants. They beg money, food, clothes, or anything ; and if a 
silver spoon is in their way they will not ' tumble over it ;' they 
will steal it. 

*< The price of their bed is threepence ; always two in a bed ; 
sometimes ten or fifteen in a room." 

He enumerates twelve sorts — ring-droppers^ medicine sel- 
lers^ fortune-tellers, umbrella-menders, burnt-out farmers, 
shipwrecked marinerS| &c« &c. besides the Fagan of the com* 
munity. — 

^* A Jew seldom thieves, but is worse than a thief; he en- 
courages others to thieve. In every town there is a Jew, either 
resident or tramping ; sure to be a Jew within forty-eight hours in 
the town, somehow or other. If a robbery is effected, the pro- 
perty is hid till a Jew is found, and a bargain is then made." 

It is related by Wasbmgton Irving, in his Astoria^ of a 
famous Indian chief named Blackbird, that he managed to 
inspire his tribe with a belief in his supernatural endowments 
by the judicious employment of arsenic, with which one of 
the white traders, who were interested in maintaining his 
authority, had furnished him. If any of his subjects shewed 
symptoms of restiveness, it was Blackbird's custom to pro- 
phesy his death within a given period, and as the prediction 
was infallibly fulfilled, the ignorant Indians were brought in 
time to regard their chief as omnipotent. It would seem 
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from the following passage that portions of the English pea- 
santry are still as credulous and superstitious as savages. 

" It 18 very seldom that Gipsy men are in the tent at night ; they 
return home ahout day*hreak. The women and children always 
sleep in a state of nudity. Gipsies have clans ; there is the Cooper 
family, the Stanleys^ the Bucklands, and the Borslams. Old 
Gipsy B wears large thick silver huttons, as big as half- 

crowns, on his coat. The Gipsies call each other brother and 
sister; support and help each other; only good to their own 
people ; not generally drunkards ; attend public-houses as fid- 
dlers ; a gipsy is never in distress. Farmers think they have the 
power to bewitch their pigs and poultry. The Gipsy contrives to 
throw or drop something into the farm-yard, and if a pig or a fowl 
smells it, it is immediately devoured. In a short time the pig 
begins to jump about, much to the astonishment and horror of the 
farming-men ; the fowls begin to fly and scream ; in short, they 
are bewitched ; and if they do not soon die, they are quickly des- 
patched, much to the relief of the credulous farmer and his men ; 
then the Gipsy comes as if by accident, sees the carcase, begs it, 
and the farmer gives it in the hopes that the devil may play the 
same trick with the Gipsy." 

It is stated that, since the organization in the larger towns 
of a constabulary force upon the principle of the Metropoli- 
tan Police, depredators of the migratory class have been 
driven into other towns in such numbers as to cause the 
establishment of a new set of regular lodging-houses, which 
are described in the Report as the flash-houses of the district, 
the receiving houses for stolen goods, the worst schools for 
juvenile delinquency, and the most infamous brothels in the 
neighbourhood; a description amply supported by the evi- 
dence. The magistrates of the Chelmsford division state 
that there are houses of the sort in Chelmsford, to which 
2000 trampers or vagrants resort annually, and Mr. Thomas 
Yates, a solicitor of Welchpool, gives the following account 
of the state of things in Llanfythia. 

** There are three lodging-houses for tramps, one of which is ' 
the most notorious house in the parish. The constables are fre- 
quently obliged to enter it, especially about fair times, in order to 
quell the disturbances and excesses created by trampers. This 
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disorderly houie is kept by a woman known by the name of < Old 
Peggy.' She never lets a tramp go to bed without money or 
money's-worth, and the broken victuals a tramp brings home is 
sold by her to poor persons who keep dogs^ such as rat-catchers^ 

&c. One man told Mr. D , a druggist in the towui that 

for twopence 'Old Peggy* would give him scraps enough to 
keep his dog for a week or more. This druggist stated that * Old 
Peggy' has often come to him, saying, * God bless you, doctor, sell 
me a hap'orth o' tar.* When first applied to, he asked ' What do 
you want with tar?' The reply was, * Why to make a land saihr, 
I want a hap'orth just to daub a chap's canvass trousers with, and 
that's how I makes a land sailor, doctor.' 

*' The tramps have lately increased beyond all calculation. 
About a fortnight ago two fellows, half naked, went to a farm- 
house^ about a mile and a half from the town (the wife of the 
farmer only was at home) and pleaded starvation. The good 
woman offered food, when they threatened her, and said, * D--B 
your grub, we want money^ and must have it.' The woman had 
none, or she would in her alarm have given it to them, being ter- 
rified by their threatening language. The fellows at last consented 
to take food, of which they put a large allowance into their bags 
and departed, no doubt to sell it to their fViend * Old Peggy.' 

'* The constables of this town never interfere with the tramps, 
nor ever enter their lodging-houses unless the neighbours call 
upon them to enter in order to quell a riot, and as there is no place 
where these tramps are less annoyed, it is no wonder that they 
swarm in this district in proportion as others are more severe. 
The trick of going half naked is new in this part of the mountains 
although not so in other parts of the principality. As in other 
places, they travel with their women, who carry their warm cloth- 
ing in a bundle." 

These accounts are confirmed by the vagrants themselves. 

*^ I was enticed (says one) from my work by some lads, and we 
fetched a money drawer out of a shop. When I was not working 
I used to contrive to get the amount of my wages on a Saturday 
night and took it home to deceive them. I used to daub myself 
with cotton waste to make my mother think I had been to my 
work. I got acquainted with three men in a lodging-house ; they 
told me I should always have plenty of mqney and nothing to do. 
1 went on tramp with them. When lads run away from home they 
go to a lodging-house, and if they (the parents) look for them the 
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lodging-house keeper hides them. If a lad once gets into one of 
them it's all up with him, for he sees them drinking and oard- 
playingy and hears them talking of the places they have been in. 
Young girls are enticed to the houses ; wany hundred lads would 
not go if it was not for them. / heme seen nine beds in a room 
and [a lad and a wench in each, I was once in a lodging-house at 
Warwick, where there were 130 men, women, and children there, 
all loose characters." 

*^ I have known (says another) as many as ten men and ten 
women lying indiscriminately on the floor. A lad who has over- 
run his parents is sure of a home there, where he is picked up by 
some known prig (thief); and after being once there, there is 
little chance of reclaiming him. He meets with persons from 
every county ; and if he has a mind to travel, he can go anywhere 
with them; besides which, the lodging-house people try to get 
young girls from the factories to sleep there, which is a sure way 
of making their house." 

Under the head of" State of the Rural Districts in respect 
to Crime committed by Resident Depredators/' it is shewn 
that depredations are carried on in some places to such an 
extent as to threaten the stopping of many sorts of cultiva- 
tion altogether. " Trespass (says an Essex gentleman) gene- 
rally begins with venial offences of wood stealing, injuring 
and breaking fences^ turnip and potatoe theft, which lead 
to poaching, sheep stealing, and other more serious crimes." 
An extensive system of plunder is frequently pursued un- 
known to the sufferers, who see their substance gradually 
wasting away from unknown causes^ and attribute to the fall 
of prices or the raising of rents^ the ruin which the dishonesty 
of servants, encouraged partly by their own inattention but 
in no slight d^ree by the defective administration of the 
law, has brought upon them. 

Mr. Richard Gregory, an intelligent and highly respectable 
Essex farmer, states that the men engaged upon the farm he 
occupies were accustomed, under his predecessor, to get up in 
the middle of the night and help themselves to every kind of 
produce, which was disposed of by the carters at the watering- 
houses on their way to town. Again — 

** It is stated to us that from the loose mode in which farmers 
keep their accounts, they are seldom able to ascertain the amount 
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of their losses in this way ? — Yes. There is another mode of plun- 
der I may call your attention to by a description of the person 
called a jobber. He is a man who keeps his own one-horse car. 
He has been an old cart^, may be one of your own servants, and 
is associated with all your work people. He comes to the farmer, 
if possible to one that likes shooting and hunting, and sleeping and 
such like, more than his business, and offers more for his produce 
at the barn door than he can get for it when he takes it himself to 
any market. But the jobber gives this and beer to the barn man 
besides ; and his truss of straw instead of 36lbs. weighs SOlbs. A 
farmer told me the other day of a great bargain he had made ; he 
got from such a one ZSs. a ton for hia mangel wurzel : ' Why the 
fellow sells it again himself for 25«., there must be something wrong 
somewhere.' The farmer took the hint and investigated the case. 
A day or two afler the man came again for half a ton. He had it 
as usual, but he was followed, and, on examination, we found the 
half ton to be 22 hundred instead of 10 ! These are the ways that 
farmers get ruined^ and do not know how the devil it comes about ! 

'* Have you known instances of farmers being ruined whose 
ruin you would attribute to the prevalence of these practices ? — 
The young man I succeeded was one, and the same has been the 
case with many of the first farmers in the county of Essex." 

The extent to which the honest labourer suffers^ is shown 
by the Rev. Thomas Spencer, of Hinton, near Bath : — 

" Are the labouring classes subject to such depredation to any 
extent in your vicinity, in your parish, or in the adjacent parishes, 
as the farmers are ? — I should say that in my parish the greater 
number of complaints made latterly have been from labouring men. 
I should state that we have the allotment system; that there are 
sixty allotment tenants, which forms the large bulk of the labour- 
ing population ; that they were going on with very great delight 
and prosperity ; that every symptom connected with the people 
was promising ; that we have, for instance, an adult school^ and 
tnen that worked at their allotments in the evening would go after- 
wards to get themselves taught to read and write bt night — ^a 
dozen perhaps at a time ; a thing never known before. But all on 
a sudden I have found them discouraged. One person had a sack 
of wheat taken out of his little stack : another person had his 
potato-pit opened, and a quantity of potatoes taken from thence ; 
and another person had another kind of property stolen ; so that 
within one single week I heard that five or six of the allotment 
tenants had had their property stolen. I saw one of the tenantSi 
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who, having lost several sacks of potatoes, was actually putting a 
great number of sacks of potatoes into an inner room of bis cottage, 
which he would have wished to have used, as he kept a little shop, 
not being able to trust them out in the potato-pit. He lost, I should 
thinks not less than thirty sacks. He is a man who had just a short 
time before been boasting. When I said, * Do you find any good 
from your land V he said, ' I find this good : I have got potatoes 
enough to last me for the year; wheat enough to make bread for 
my family for the year ; and meat enough to last me all the year," 
having five pigs in his sty. I have another case of a man that in- 
terested me very much, not an allotment tenant, but a labourer, 
rather of a superior order to the labourers in general, inasmuch as 
the land he generally works in belongs to an aunt of his ; he is 
distantly connected with a farmer, therefore I consider him as a 
little above the ordinary labourer : but he is a man who does a 
week's work for any one. I went to him at work in his field, and 
talked to him about his produce. He told me that it was with the 
greatest difficulty he could at certain times of the year keep his 
property from being stolen ; that in the summer-time, about th^ 
time when he had got his onions and other vegetables in difTerent 
parts of his garden, and late in the autumn when he had got his 
potatoes in his pits, he was obliged to watch, and to have generally 
a couple of dogs with him to watch in the field to prevent persons 
going along the road from taking his goods away. Sometimes he 
in one night lost as much as would be a month's earnings. I told 
bim I was exceedingly sorry to hear it, for he is a worthy labour* 
ing man. It was a distressing thing for him to lose in that way. 
I said^ ^ Is it not very hard for you, having to go to work the next 
day, to sit up at night?' He said it was hard. He has sat up for 
weeks together till it was light, and then, after a little sleep, he has 
had to get up and do his day's work. I said, ' It would be a very 
good thing for you if there was some kind of protection in the 
country/ ' Yes,' he said, * there is no protection for us.' He ex- 
pressed himself with great feeling : for a labouring man he seems 
to have thought, and to have felt, that it was a hard case. 

The guardian of the parish of Sandon, Herts^ states that there 
has been a regular firm of thieves existing for 'many years in 
the district; and the magistrates of the division of Walling- 
ton, Surrey, say that highway robbery has been alarmingly fre- 
quent in their county of late years, and that some gangs in 
the neighbourhood of Sutton have only lately been broken 
up, though it is obvious they could not have kept together a 
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week under the eye of a Tigilant police. Oir the whole, how- 
ever, it appears that crimes of violence have greatly decreased, 
though crimes committed by means of fraud have increased 
in a still greater proportion ; a result attributable rather to 
the change of manners and the progress of civilization, than 
to the improved efficiency of any general means of preven- 
tion; for the unpaid peace officers seem to trouble themselves 
just as little about a murder or ^ riot as a larceny. 

The return from the parish of Newland, m the Monmouth 
Union, states that — 

*' In the case of a man who committed murder at midmght, the 
constable of the tything of Colgive refUsed to get up from his bed, 
though repeatedly and urgently called upon. In cimsequence the 
murderer got clear off." * 

And a gentleman well acquainted with Cumberland and 

Westmoreland, states : 

*' From other information, and from my own observation, I have 
learned, that in case of beer-shop disturbances, or general riot, this 
functionary says, ' Nay, I mun gang out at way^ for I'm con- 
stable.' " 

*' Three cases of unpunished murder were presented to the 
notice of one of the Commissioners upon his fortuitous and 
comparatively narrow path of investigation during one fort- 
night, in the counties of Lancaster and Cheshire. In one c^ 
these cases, the murderer escaped, it is supposed, in conse- 
quence of the guilty neglect of the constable, who was his 
relation.*' 

In illustmtion of the absence of any available means for 
the preservation of the peace with respect to minor disturb- 
ances, the Commissioners adduce the case of Lieutenant Cole, 
of the Royal Navy, who was forcibly ejected from land pur- 
chased near Rhayadar, in Radnorshire, and on applying to 
the magistrates for protection, was told to get up a superior 
force, and actually compelled to hire twenty-five armed men 
to defend himself. They also quote a communication from 
Sir Edmund Head, one of the Assistant Poor Law Commis- 
sioners, whose conclusions are fully supported by his pre- 
mises : 

** It is singular that with no apparent caus^ for discontent of any 
kind, the point relating to the state of tranquillity or excitement of 
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die county, should, as far as regards the immediate nei^bourhood 
of Cardigan, require a more lengthened statement. 

** At the present time the magistrates of Card^an, and its vi- 
cinity, are greatly embarrassed by the increasing practice called the 
< Cefiyl pren/ or wooden horse ; a figure of a horse is carried at 
night in the midst of a mob with their faces blackened, and torches 
in their hands, to the door of any person whose domestic conduct 
may have exposed him to the censure of his neighbours, or who 
may have rendered himself unpopular, by informing against ano- 
ther, and by contributing to enforce the law. On die horse is 
mounted some one, who, when the procession makes a halt (^po- 
site the residence of the persons whom it is intended to annoy, 
addresses the mob on the cause of dieir assembling, and on the 
delinquency of the obnoxious party. When die exhibidon is di^ 
rected against supposed domestic irregularities, it is often accom-* 
panied widi die grossest indecency. 

** This practice has of late assumed a very serious character ; 
in spite of all efforts made by special constables, and the usual 
resources of a rural district, it has now condnued for several 
weeks* Two or three magistrates (among them the Mayor of Car- 
digan), were severely maltreated by the mob ; and on one occasion 
the local authorities thought it expedient to write for some troops 
from Brecon, although they remanded them before they arrived at 
their desdnation. 

<* On the last occasion on which this ceremony took place, its 
object was to denounce to the populace a Scotch agent, who had 
informed his employer that he had seen a person cutting <me of his 
trees, and thus contributed to the convicdon of the offender. The 
next person threatened with it is said to be a clergyman, who prO^ 
cured the restoration of a stolen sack to its owner. 

*^ This state of things in a rural district among a people not gene- 
rally given to violence may not seem very important, but I con- 
sider it as furnishing strong evidence, that there is no part of the 
country, however remote, and apparendy-simple in its manners, 
which does not need the establishment of s(Mne more efficient 
police than that at present existing. 

" The district round Cardigan is exposed to no vicissitudes of 
trade or sudden falling off in employment calculated to facilitate 
disturbances, or impede their suppression, yet the existing re* 
sources of the authorities have been found totally inadequate for 
putting down these riotous meetings. I firmly believe that this 
is the conviction of the magistrates themselves, and, if I mistake 
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not, it is their intention to represent this conviction to the Secre- 
tary of State. 

" The right which is thus arrogated of judging and publicly 
animadverting on, by such means, another man's domestic con« 
duct, is certainly characteristic of a rude state of society; but 
when the same measures are applied to punishing the discharge of 
a servant's duty to his master, or to thwarting the operation of the 
laws of the land, they become of much more serious import. The 
principle is perfectly Irish, and though the practice falls short of 
the manners of that country in atrocity, it equally contains the 
germ of resistance to legal order. It must be remembered too, 
that few outrages in Ireland ever exceeded in brutality those per- 
petrated a few years back by the Welsh at Merthyr Tydvil and its 

neighbourhood, in what were popularly termed the ' Scotch cattle 

* ft 
rows. 

The altered mode of travellings the substitution of bills 
for specie^ and the establishment of a mounted police in 
the neighbourhood of many of the principal tovms, have so 
far reduced the race of Turpins and Jack Shepherds^ that a 
mounted highwayman is a rarity, but the roads are still in- 
fested by depredators on tlie watch for persons compelled to 
travel alone and late at night with property; and several 
commercial travellers concur in stating that a general sense of 
insecurity prevails : 

" Mr. J. H. Elliott. — We are informed that you are a member of 
the commercial firm of Baldwin and Elliott, and have occos^ion to 
travel through different parts of the country ? — Through a consi- 
derable portion of the South of England. 

" What counties? — The south-eastern counties from Norfolk to 
Devonshire. 

" How many years have you been accustomed to travel ?— 
Twenty years. 

<< You have an acquaintance then with commercial travellers 
generally ? — Yes, I know a good deal of their habits, with regard to 
travelling. 

" You frequent the same inns ? — Yes. 

" Is it your own habit to travel at night, or after dark?— Not at 
all. Only on very rare occasions afler dark. Occasionally in a 
moonlight night I may ; but it would be contrary to prudence for 
any person who travels about the country with much money in his 
pocket, to be out after dusk. I would rather travel before light in 
the morning, than very late at night. 
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** Is that habit generAl amongst the travellers ? — That is their 
general, almost universal habit. So much so^ that if a person were 
to come into the room where travellers were collected together at 
eight or nine o'clock in the evening in the winter time, it would be 
the general remark that he was very late ; that he was doing that 
which was obviously contrary to their prudent custom. 

*' Prudent with respect to the avoidance of danger on the roads? 
— Yes, with regard to thieves. There is no other danger now ; the 
roads and appointments are so good, that there is no other danger. 

" Have you travelled on any of the roads where there is a patrol 
or a police ? — Along the roads within the distance of five or six 
miles from the metropolis, at all hours, riding and walking, and I 
never was interfered with. Nor did I ever see anybody attacked, 
and I feel the most perfect security and confidence, and I never go 
about with any kind of fear within that line. 

" If you went out beyond that line of the police ?" — I 

ishould feel considerable alarm. I should not do it without I had a 
very strong motive. 

" In your own case, what degree of interruption do you find it, 
this prudent abstinence from travelling at night. To what degree 
does it interfere with your business, or the extent and duration of 
your travels? — If a person could* travel about the country in the 
winter times during the short days, he would find it of great ad- 
vantage. If I could travel the roads where there is no police, with 
the same sense of perfect security that I can within the police dis- 
tricts, I should be able to save perhaps five days in forty." 

The following passage from the elimination of Mr. Thomas 
Birt may sui-prise those who are accustomed to consider Eng- 
land indisputably ahead of all other countries in the essen- 
tials of civilization. 

'* Have you travelled abroad ? — ^Yes, I have travelled as a com- 
mercial traveller on the continent, principally through France and 
Belgium. I have been in Spain, but 1 have not travelled much 
there. I am, however, much acquainted with travellers in Ger-* 
many. 

'< What do you commercial travellers find to be the comparative 
state of security of the roads on the Continent and England ? — I 
can have no hesitation in stating that on the Continent the security 
is much greater. It is, within my own knowledge, much greater 
on the roads on the Continent over which I have travelled. 
The many German travellers with whom I am well acquainted 
have stated to me that in Germany robberies are scarcely eVer 
heard of, and Prussia is marked as a country free for the traveller* 
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In some parts of Italy, and in Spain, ^n general, the toads are stated 
to me, by commercial traTellers, to be nearly impassable. In Tuft- 
cany, however, there is a good government, and ther6 is a very 
perfect freedom for commercial travelling from the oppression and 
terror of robbers. England^ in respect of the state of Ae roadt, 
follows next after Italy and Spain,*' 

According to the returns, there were 290 committals for 
robbery with violence, and 150 convictions, in 1837: bat 
these bear a very small proportion to oiSences of the sort ac* 
tually perpetrated. 

With regard to " The State of Protection of Property con- 
veyed on the Highways/' (the title of a section of the Report,) 
the accounts are unsatisfactory in the extreme. A great 
number of witnesses concur in stating that canals, rivers, 
and turnpikes are equally unsafe. Mr. Dowling» the Com- 
missicHier of Police at Liverpool, gives the best description of 
the risks to which water-carriage is exposed. 

« What sort of goods are brought by the canals?— The canals 
immediately connected with us bring, principally, Manchester 
manufactured goods from the upper districts of Lancashire; rossm' 
factored goods of every description. 

" Are the lines of canal ^protected by any kind of police?— 
None. 

" Are the goods on the canal subject to much plunder ?— Yes, 
the bales are opened^ boxes and cases are broken open and plun- 
dered, and it is so well done that the discovery is almost a matter 
of impossibility until they arrive at their destination^ because tbey 
are addressed by order at Manchester to the parties abroad, to 
whom they are sent, and till they arrive at their destination no 
discovery of the robbery is made, so that before the return of the 
loss arrives in England six or eight months may have elapseo, 
and the goods so stolen are» of course, far out of the way ^^ 
beyond the reach of any police by that time. 

" Then do the merchants at Liverpool receive accounts of the 
deficiencies in the goods that have been transmitted ? — Yes, con- 
stantly. 

'^ How are you enabled to tell that that loss may not have 
occurred in the transit through other hands? — I know it from the 
fact of having made it a study to discover whence the robberies 
arose, and ascertained that it did not occur at Liverpool. 

<< Have you any reason to know that the same system of depre* 
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dation is pursued on other lines of canal equally unprotected by 
police ? — Yesy I believe upon every canal. 

'* All the packages that go abroad are packed by hydraulic 
jNresses, and so firm as to form an arch» so that the centre, when 
drawn out wiU not decrease the bulk of the whole. 

** Could an ordinary thief get at those packages and take off 
the seals ?— Yes, and even replenish the seals in the most compact 
way possiUe by wax on a cork* The taking the pieces out of the 
bales is done by a tackle fixed on the mast, and the goods are 
drawn out from the centre of the bale, leaving an arch, by which 
the bale appears to be complete. 

** Is that operation done openly, or is it done at night ? — It is 
done on the canal where there are no houses near and no persons 
present but the boatmen, and they all share in the plunder. The 
bale remains in the hold of the vessel. They merely open one 
end of it and ran twine through the ends of the pieces, which form 
a sort of cord ; they put a hook upon it, and then the pieces are 
drawn out by the tackle and windlass. I have known where even 
cases of goods have been selected; the common operation was 
putting sealing wax on the end of a bung, or cork, putting grease 
upon the seal, and then taking off the impression upon the cork^ 
breaking the original seal and using the impression taken off again 
with grease upon it. In this way a considerable amount of pro- 
perty even now is extracted daily. 

** From your experience are you enabled to say that that ex- 
tends not only over this line, but over other lines ? — Yes^ I have 
no doubt of it ; I know positively that it does." 

Persons engaged in the carrying trade, complain that they 
are the victims of a regular system of depredation; and 
large manufacturers state that they believe themselves to be 
robbed annually to the amount of 100^. or 200^. in a shape 
which baffles vigilance. The confessions of various convicts 
show that these suspicions are well founded. 

-** It is impossible to tell how many depredations I have com- 
mitted altogether. The hands loaded their own boats, and in 
loading, when we got a package we thought we could get anything 
out of, we stowed it where we could easily get to it. If we got a 
package we thought we could make nothing of, we put it at the 
bottom of the boat. I don't think we ever went a trip without 
committing a depredation of some sort. Twenty-two years 
elapsed from my entering upon a course of crime to the period of 
my first apprehension. 
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" I got more every voyage by pilfering than my wages, either 
as a hand or captain. I have been seven years captain of a slow 
boat. I was a hand in a fly-boat 14 years. 

" I spent my time, when not on the look out for booty, lurking 
in fields where game lay, sometimes in beer-shops, public-houses, 
and bawdy*houses, 

** While engaged in a coarse of crime there was no hinderance. 
We never feared anything^ for there are no constables on the 
canals. There are a few bank riders on the canal, but the driver 
gives us the signal, and we get the cloth down and make all right/' 

The CTommissioners digress in this place to show the impo- 
licy of employing police to protect particular interests, as by 
appointment of watchmen to the boats ; but we think it best 
to conclude our exposition of the evil before discussing any of 
the remedies that have been proposed. The phase or ramifi- 
cation of it which comes next is perhaps more calculated to 
lower the national character than any other that has been 
named. It is stated, on undoubted testimony, that along the 
most dangerous parts of the coasts, particularly in Cheshire, 
the inhabitants are almost all wreckers, and carry on their 
nefarious practices in a style which gives plausibility to the 
old story of the Cornish vicar, who finding his congregation 
on the point of dispersing in the middle of his sermon at the 
first rumour of a wreck, made a sudden and solemn call to 
them to stop, but instead of following up the impression by 
an appeal to their feeUngs, simply profited by the pause to 
divest himself of his clerical habiliments, and then sprung over 
the reading-desk, exclaiming—" Now, my lads, let's start 
fair." 

The Commissioner of the Liverpool Police states :: — 

'' Such was the feeling of the wreckers^ that if a man saw a bale 
of goods or barrel floating in the water, he would run almost any 
risk of his life to touch that article as a sort of warranty for calling 
it is own. It is considered such fair game, that if he could touch 
it he called out to those about him, ' that is mine.' That is marked 
as his, and the others would consider that he had a claim to it, and 
Would render him assistance Such was the feeling of the wreckers 
when I first came here. When we hltve been able to get over in 
time our services have been effective, and we have on one or two 
occasions driven them away. In some cases there have been as 
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many as dOO or 400 persons assembled in a very short time ; on 
other occasions 50 or 60« 

" There is a case I will mention where an Italian vessel was 
wrecked upon the coast, and before my arrival there the wreckers 
robbed the sailors who had escaped from the wreck, and took the 
clothes out of their chests before their faces on the coast. That 
was within the district, within the seven miles I have spoken of. 

** May there not be even now, before you arrive, cases of 
plunder? — Yes, decidedly. If a decided wreck takes place, if the 
vessel is sufficiently injured to form a wreck, the accumulation of 
wreckers is the most instantaneous thing you can imagine. They 
see from their residences what is likely to happen when a vessel is 
on the coast. They look out for it, and they are there before we 
can possibly get to them. It takes us some time to ascertain the 
fact of a vessel having struck. We are not mounted, and are 
obliged to hire cars on the other side of the water, and go across 
the country seven miles.** 

Another witness says : — 

*^ On many occasions when wrecks have taken place he has 
known the produce of their plunder to have been openly hawked 
about for sale ; butter £«?. and $d, per lb., rum 4s. to 5s. per gallon, 
fine gown prints 3d, to id. per yard, and many other articles in the 
same proportion ; and the bodies of the drowned persons are almost 
invariably stripped of every thing valuable, money, watches, &c. 

" About three or four years since, the/ Grecian^' Captain Salis- 
bury, was wrecked off the Cheshire coast ; Captain Salisbury was 
drowned, and when his body was found it was stripped of every 
thing, and whilst on the shore waiting to be conveyed to some house 
for holding an inquest his finger was cut off to secure his ring. 
The body of a female was washed on skwe^ when a woman at Moreton 
(a village in the neighbourhoodj was proved to have bitten off the 
ears to obtain the earrings. 

** An old stager at this sort of work had contrived to get a pun- 
cheon of rum on shore, and with great caution had conveyed it to 
his dwelling, and placed it in his yard or garden under some stale 
dung and other manure ; he had flattered himself that it was per- 
fectly secure, as not an individual but his own son had assisted 
him or had the slightest knowledge of the thefl or the place of con- 
cealment. After a few days, finding everything quiet, he resorted 
to his booty for the purpose of drawing some off for sale. The 
cask was safe in the position he had lefl it, but * diamond cut dia- 
mond,' the son had robbed his father of the rum in the night, and dis'^ 
fosedqfit to his evm advantage'* 
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'^ It is the opinion of one witness (add the CommissionefSi 
and the conclusion seems inevitable) that they would use 
every endeavour to bring a vessel into danger rather than 
help her, in order that she should become a wreck, and ex- 
posed to their unchecked plunder. They all bring up their 
children in the same line of crime as themselves, and there are 
generations of wreckers. These men pretend to be fishermen; 
but though the witness has he&a at Hoylake for some time, 
he has not seen or tasted any fish. The men Uve entirely 
upon the plimder of the wrecks. Much of the property is 
sold in the villages and adjacent districts, but most of the 
plunder is taken to Liverpool, and there sold at the marine 
store dealers. A great quantity of plundered property (in« 
deed, nearly all the unsold portion) is concealed under 
ground." 

Officers of the coast guard and others afford sufficient 
grounds for believing that similar practices prevail, more or 
less, on the coast of Kent, Hampshire, Dorsetshire, Devonshire, 
Durham, Yorkshire, Lincolnshire, Norfolk, Suffolk, Glamor- 
ganshire and Cornwall, which well sustains its prescriptive re- 
putation in this respect. A letter to the Comptroller-General 
of the Coast Guard states, that, on the occasion of the wreck 
of a French brig, Les Landais, between Sermen and Priest 
Coves, the writer found between 4000 and 5000 persons, men, 
women and chi][dren, engaged in plundering her ; that they 
boldly made fight for their privileges, aild that a force of 
twenty-five men, armed with fire-arms and cutlasses, was 
found inadequate for the protection of the property. What 
must foreigners think of English laws and manners, when 
such things take place with comparative impunity 7 

The Commissioners have been at considerable pains to show 
the evil effects produced by what are called strikes, and the dis- 
advantageous position of the manufacturer, who is left destitute 
of any adequate protection against his workmen,^ except when 
things have arrived at such a pass as to justify the interposition 
of the military. These are points, however, on which most 
thinking men are perfectly agreed, and we will^ therefore, 
merely cite a few passages to show lliat results confidently at- 
tributed, in a late debate, to the undue influence of a landed 
aiistocracy, may in reality be traced to the inefiicieBt adinaiis^ 
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tration of the law. Mr. E. C. Tuffixell, oue of the Factory 
Commissioners; after pointing out in what manner the Sheif- 
field workmen have indirectly aided their continental compe- 
titors by combinations, communicates the following interest- 
ing facts as to the hosiery trade : 

^ As it is^ the strikes have done hrreparable dtfmage to this trade, 
and tlie flourishing German town of Chemmts owes great part of 
its prosperiljy to the. trades^ unions of this country. It cannot be 
other than a pleasit^ sight to see the large population of a place 
like Chemnitz happy> contented, and employed. But what must 
be the feelings of an Englishman, when looking on that smiling 
scene of peaceful industry? The pleasure with which he regards 
it cannot but be mingled with some feelings of sorrow, if the thought 
should strike him, that that prosperity might have been Enghsh, 
that that employment, that happiness and contentment, is so much 
torn from England by the folly of the Derby and Leicester work- 
men. A century and a half ago the King of France drove great 
part of the s3k trade from that country to this by tyrannical edicts ; 
our workmen are in a fair way to'do the same with respect to Eng- 
land by their trades' unions." 

The unfitness of a military force to suppress an unlawful com- 
bination is pointed out in the Report. Even in cases of actual 
riot, the soldier exercises no individual discretion ; he cannot 
move from his ranks to seize any individual offender, and 
when ordered to fire or charge, the innocent bystanders are 
almost as much exposed to danger as the most violent of the 
mob. But, except in the last extremity, no aid at aU can be 
afforded by the military, and the whole process of intimida* 
tion and annoyance, by which a few ringleaders frequently 
contrive to compel co-operation in thcdr schemes, generally 
goes on without interruption, for want of some protective 
foree constantly at hand, to which the weaker party may in- 
stantly appeal. 

Mr. Ashton and other magistrates within the manu&clnr- 
ing districts where the magistrates are generally mannfac- 
turei*s, suggest, that on occasions of (^pute between masters 
and workmen, stipendiary magistrates should be resorted to. 

It thus appears that the grand paramount duty of ago* 
vernment, the protection of the persons and property of those 
subjected to its care, is most inadequately performed^ that 
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the quiet and well disposed in the thickly peopled districts 
live in constant apprehension of the excited passions of the 
populace^ whilst more than a hundred thousand depredators 
are constantly preying on all classes of the community, — the 
only general and comprehensive check upon their proceedings 
being the old worn out feudal machinery for the preservation 
of the peace, which is about as well adapted to perform the 
functions of a preventive police, as the old feudal militia 
would be to replace our standing army in the field. 

The office of constable is one of unknown antiquity, but 
was first brushed up and put into good working order by 
Edward the First, who established a strict system of watch 
and ward, and made due provision, as well for the pursuit of 
actual offenders against the law, as for the discovery and pre- 
sentment of such persons as from their general habits might 
be supposed likely to ofiend. The following are only a small 
part of the duties which the constables were compellable un- 
der heavy penalties to perform. 

" They are to rectum the names, sirnames, addition of names, 
and qualities of all such persons dwelling or residing in any of 
their said parishes, liberties, or precincts, as shall continue drink- 
ing or tippling in any inns or alehouses at any time, and more 
especially upon the Lord's days or holidays, and such persons as 
they shall find drunk, and all such innkeepers and alehouse-keepers 
as shall entertain them. 

" Item. Such persons as suffer any unlawful games to be suf- 
fered in their houses, &c., or gardens, and also the names of such 
as shall play at any of the said games. 

" Item. All masterless men and women living at their own 
hands, such as are idle and will not labour, and can give no good 
account how they get their living; all suspicious persons, whores, 
noctivagants, or night-walkers, and mothers of bastards, which 
may be chargeable to the parish." 

The legal qualifications of the constable are thus enume- 
rated by Coke. 

** Every person that is chosen to be a constable ought to be 
idoneus homo, a man apt and fit for the execution of the said ofiice : 
and to be idoneus homo the law requireth in him three qualifications, 
viz. 2 



Constables. 393 

'' 1. Honestjf ; to execute his office truly without malice, affec- 
tioD, or partiality. 

'^ 2. Knowledge; to understand his duty what he ought to do. 

** 3. AbUU^; as well in estate as in body, that so he may attend 
and execute his office diligently, and not neglect the same through 
want or impotency* For such as are chosen out of the meaner 
sort are either ignorant what to do, or stand in awe of the greater ; 
so that they dare not do what they ought, or else are not able to 
spare time ; therefore they ought to be chosen out of the better 
sort of parishioners, and not either by the house or other custom. 

<' If a man be chosen constable, not able and qualified as afore- 
said, he may be discharged of his said office by law, and another 
fit man appointed in his place.*' 

We need hardly say tliat the legal are now very dififerent 
from the actual qualifications of the constable. So little is 
thought of him in most rural districts^ that it is sometimes no 
easy matter to discover who he is^ and when you have dis- 
covered himj you find some stupid fanner or timorous shop- 
keeper who has accepted the office to avoid a fine, or some 
roguish substitute who makes a trade of acting for every 
body in turn, utterly ignorant of the proper steps to be pur- 
sued in the emergency, and generally resolute not to act at 
all without being remunerated for the trouble and indemni- 
fied against the risk. The description given by the Rev. 
Thomas Spencer of his own parish, is equally applicable to 
most others. 

** What is the particular state of your own parish in respect to 
crimes of the more serious order, or of the lighter description of 
offences, and of disorders against the peace of the community ? — 
In our part, if a person's property is safe, it is owing to the good 
conduct of his neighbours, or to accident, or to the means he may 
himself use ; but it is not owing to any legal protection that he 
has. I feel that we are, as it were, without the pale of the law ; 
that every man that would be safe must be his own watchman, his 
own constable, and his own magistrate; that unless he himself 
takes all the precautions to make his house and property secure, 
there is no other remedy; and that unless he himself shall watch 
his property, and shall take up the offender, shall take him to the 
constable, shall order the constable to go with him to the next 
town, and he at the expense of the constable doing thatf and sJiall 
promise the constable to be responsible for putting the man into 
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custody until he cati be brought before a magistrate, shall aj^pear 
before the magistrate, and reason with the magistrate, and pro- 
bably give him an indemnity if the ease be one of doubt, in fact do 
all the work, the man will escape, whatever be his crime; and that 
if the offence be small, in nine cases out of ten (and I speak, having 
put Aat question to a number of farmers), the man wUl escape, 
rather dian the persons injured will go to -so much expense and 
trouble at the risk of the ill-win and future rerenge and persecu- 
tion of the man." 

The magistratea of the Newcastle and Ogmore division of 
Glamorganshire state— 

** In addition to what we have already stated, we desiie to ex- 
press our opinion that the present constabulary force x>f this part 
of the country cannot by any possibility be worse than it is. The 
office of constable is one which, in rural districts, the hardworking 
industrious labourer most earnestly shuns, and it is taken by the 
indolent and lazy only ; by such as prefer earning a shiUing or 
two, by serving a warrant or a summons, rather than by attending 
to their work. In towns the office is also invariably shunned by 
the industrious, but is sought afler by indolent, low tradesmen and 
mechanics, who preferring any occupation rather than their own 
trades, would |^&r running about the country with summoBses 
to remaining at home attending to their business." 

There is another cause of ineffidenoy at work. Hie ma* 
gistotes of the lower Lathe of Sutton-at-H(me« in Kent, 
state — 

'^ With most country constaUes there are local feelings and con* 
nexions, which render them disinclined to an active^ or what might 
appear to them a harsh discharge of their duty, without any incli- 
nation to connive at illegal or felonious practices. 

^^ The return of a magistrate at BronUey suggests that — 
<^ It is not very likely that a keeper of a chandler's shop would 
unnecessarily visit his customers' houses to look after thieves, or 
to make them shut their houses. I have ordered them to go; one 
did, the other did not: the otie who nent uU himself down in the 
haute and called for beer.** 

In this state of things it is not to be wondered at that 
voluntary associations without number should spring up for 
the purpose of doing that which governments are expressly 
instituted to do — just as guilds and corporations were formed 
during the middle ages, to protect the members against roving 
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bands of marauders who infested the open coimlrf and set jus- 
tice at defiance. The Commissioners state that there are np* 
wards of five hundred voluntary associations for promoting 
the apprehension Qnd prosecution of felons^ besides those for 
the suppression of mendicity. Hereafter (they exclaim with 
reason) such associations may be cited to prove that the 
community in which they arose was fast relapsing into bar- 
barism ! 

The Commissio»erS| from an obvious wish to avoid being 
cried down as innovators, suggest that a change in the modes 
ratfa^ than in the principles of action is required ; but we 
ccmfess we see little that can be retained except the names. 
They may call the new officers constables or tithing*men if 
it so pleases them, but these must evidently be appointed by 
different persons, from a different class, perform different 
duties, and be subjected to a widely different measure of 
responsibility: it being quite clear to our jninds that, in the 
e^^isting condition of society, infested by hordes of depreda- 
tors and with an undoubted tendency to disorganization in 
parts, a reasonable degree of security will be found unattain- 
able without a body of strong, active, trained and disciplined 
police, wholly independent of local influence and respcHx^- 
bility, spread over the whole country and acting in concert 
for the prevention and punishment of crime. This, also, is 
evidently the opinion of the Commissioners, though, for rea- 
sons already intimated, they may think it prudent to veil 
their real purpose for a time. 

Under the head of " Trials of a Paid Constabulary Force," 
they pass in review the partial adoption of the principle in 
one county (Cheshire), and five or six smaller districts, in 
which a trained force has been employed. In most of the 
smaller districts the measure has had the effect of compelling 
the regular depredators to change the scene of their depreda- 
tions; and when the officers w^re carefully selected and 
placed under able superintendence, their beat came, by de- 
grees, to be regarded as tabooed. Mr. Dimsdale, the intelli- 
gent volunteer superintendent of the Bamet Association, was 
examined as to its results : — 

" You mentioned the course you took at the establishment ; you 
began only with two men? — Yes. 
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*' You then proceeded to have two constantly ; and then ex- 
tended it to six ; was that in consequence of extension of district, 
or extension of duties ? — A little of both ; because our fame was 
extended ; and, from success, persons were induced to be anxious 
to come within our circle ; so that, every now and then, we had one 
and another coming in, till at last we were obliged to stop at Wat- 
ford. There they requested us to take them in. 1 said, 'Posi- 
tively our machinery will not extend so far.' 

*' What sort of events or facts were there that extended your 
fame ? — It being very evident that the extremity of our circle was 
the beginning of depredation. Our boundary was as much marked 
by the commencement of crime as if you had made a boundary line 
about it. A farmer, for example, whom I might name, found that 
his gates were broken and carried away, and his poultry stolen. 
He was the subject of a great deal of depredation. He mentioned 
it to his landlord. He said, * Why, how is this you are not one of 
the Association ? * * Why,' he said, * as to paying a reward, I do 
not see that it does any good. I belonged to one in Essex ; but I 
did not derive any benefit from it.' • Oh ! ' said his landlord, * ours 
is one for protecting and watching the district.' Well^ he came in, 
and said, ' Sir, I hear I am a marked man because I am not in your 
circle.' Some of his labourers had said that if he was in the Asso- 
ciation they would not steal his things. He became a member of the 
Association ; and now they do not take a single thing. The effect 
upon the depredators is just as if they had a list of us." 

How far this result was agreeable to the neighbouring pa- 
rishes is another question. It completely proves the point 
more immediately contended for. 

Again, the magistrates of Stow-on-the-Wold state, that, in 
consequence of the increasing demoralization of that town 
and its vicinity, an association was formed for the constantly 
employment of two paid officers, who, under the sanction of 
the Home Office, were selected hy Colonel Rowan from the 
Metropolitan Police — 

** The extent of the circuit under the charge of the two officers 
may be estimated as a circle of which Stow is the centre, with a 
diameter of six miles, on an average, including a population of 
above 5000 inhabitants. Besides the committee mentioned in the 
regulations, it was arranged that the more peculiar charge of direct- 
ing the officers should be confided to three subscribers; and we, 
having been selected for that purpose, have continued to super- 
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intend the arrangements. Our instructions to the ofiicerB were 
general chieHy directed to the maintenance of a careful system of 
night patrolling and a watchful attention to *the movements and 
habits of suspicious characters, both of inhabitants and strangers. 
By the uncertainty of the direction in which the officers moved by 
nighty a sense of what may be called their ubiquity was kept up ; 
and whereas, formerly, night-strollers and pilferers were very com- 
mon, in a short time the town and its environs were comparatively 
unfrequented at night. Orders were given for a careful and regular 
inspection *of public-houses and beer-shops ; to which we impute 
the^ct that the regularity of these places of resort has been greatly 
increased. The lodging-houses for vagrants were in like manner 
looked after ; and the result has been a marked diminution in the 
numbers of those wanderers, by whom the neighbourhood was in** 
fested. The disorder and robberies heretofore common at the two 
great fairs held at Stow every year, owing to the irregular habits 
of the idle and dissolute, and to the concourse of thieves and pros<- 
titutes known to come from Bristol^ Birmingham, and even London* 
as well as from other nearer places, have, owing to the increased 
difficulty of avoiding detection, been very materially reduced. The 
class of drunken and disorderly has in a great measure been limited 
in course of time to a few incorrigible offenders, who are occasion- 
ally brought before the magistrates. Sheep stealing, once so com- 
mon that, during the winter months, a sheep was stolen in the 
neighbourhood, on an average, once in a fortnight, has so far been 
kept under, that one sheep only has been stolen within the circuit 
of our paid officers since they have been stationed at Stow. Barn- 
breaking, house-breaking, poultry-stealing, the stealing of farming 
implements, and the like, are now of very rare occurrence; as may 
be seen by reference to the subjoined particulars, taken from the 
charge-book and other documents kept by the officers and sub« 
mitted to us." 

The Honourable and Reverend William Wodehouse makes 
the following statement as to Wymondham : 

'^ In the autumn of 1833 the lower orders of this town were in a 
most unsatisfactory state. They were disorderly and turbulent 
in the day time, and thieves and plunderers by night. The 
acting overseer, a most active, intelligent, and resolute man, 
consideried his life to be in danger. It was no uncommon occur- 
rence for the more respectable classes to be insulted in the streets^ 
and even when going and returning from Divine service on Sun- 
days. In this state of things the parishioners met and adopted the 
VOL. XXI. MO. XLiy. X 
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provisions of the Watching and Lighting Act. Three poUcemen were 
sent down from the Metropolitan office^ who, in the coarse of a few 
months, by their steadiness, firmness, temper, and discretion, suc- 
ceeded in changing the whole character of the place, and no parish 
similarly circumstanced can have been more orderly and better re- 
gulated than it has remained ever since." 

When, therefore, we turn to the county of Cheshire, and are 
told that the paid constabulary force is considered a failure, 
the conclusion is inevitable, that there is something faulty in its 
appointment, constitution or mani^ement ; and on move mi- 
imte examination it will be found that hardly one of the main 
elements of efficiency has been secured* 1» The numbers are 
too small, being never more than 27, and reeently m«ch re- 
duced to save expense, though, according to the comaus- 
sioners* computation, not less than 1^ are required. 2. The 
appointments are vested in the magistrates at quarter sessions, 
\vho have neither the requisite knowledge of the candidates, 
nor any direct personal interest, or individual feeling of 
responsibility, to induce them to make a good selection. 

3. The men were made to act under the direction of the ma- 
gistrates, instead of being left free to be guided by circum- 
stances ^t their own proper risk. Ax^d here the commis- 
fiioners take occasion to point out the letter incompatibility of 
the executive and judicial functions, to the last of which the 
magistrate should exclusively confine himself. *^ Qentlemeo 
(says an intelligent officer, Mr* Burgess) a^ appointed from 
their high r-espectability to perform magisterial aets, but they 
are of too high a station in life to be acquainted with the tech- 
nicalities of thief taking." He says in another place that he 
has frequently had to act on information which no liiagistrate 
could know without being prejudiced against the prisoner. 

4. The magistrates appear to have rested satis^ed with tbe 
exertion of their patronage, and to have troubled themselves 
little, if at all, as to tl^e manner in which the duty ws^s per- 
formed by their nominees. 

It is not very creditable to the magistracy pf Chesbir^ 
that, tq pQver the consequences of their pwa miscoiiduct or 
neglect and preserve their own power and patron^ uflim- 
paired, many of them unequivocally assert, that nothing could 
be done by the appointment of a more efficient police towards 
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checking the admitted increase of prime. Some^ however^ 
endowed with superior intelligence or actuated by a better 
spirit, have enabled the commissioners to trace the failure to 
causes already indicated. The following is taken fixun the 
examination of Mr. Davenport : — 

<' How ar« the paid constables selected ? Are there any rul^s of 
electioQ as to age> a9 to previous situfition, as tp q^alificat^Qn in the 
way of security for competency or sobriety ? — 4^8 far as I knew, 
there was no such thing ; the selections have generally been made 
at the recommendation of some one particular magistrate, who has 
an overweening influence in the district. 

^' What h^^ve been t(ie previous; occupations of the men appointed ? 
Frpii) what stations of life hf^ye they beei; generally appointed ? — 
That I cannot tell you : various, I apprehend. It is impossible, I 
cof^ceive, that they coul^ have been reppmmended for their sobri- 
ety, from th^ results of which I myself have been a witness. 

*' What sort of results were those ? — Frequent complaints against 
them for misconduct, 

'^ You have stated that the farmers are unprotected, and^subject 
to depredations ; are th^ roads patrolled regularly ?— Not at all, as 
far as I am aware of. 

«* Po depredations occur on the roads ? — rYes ; I have only beard 
of small depredations on our road, but at Macclesfield, and near the 
forest, there have been serious highway robberies. 

^' Have you any lodging-houses for trampers within your district ? 
—Yes. 

^* Are they visited or inspected at all by the constables ? — They 
are very great nuisances ; and I haye never been able to find a sin- 
gle respectable person who could say one thing in recommendation 
of them. 

** Then, being nuisapceSi they are not kept under control by the 
paid constables ? — No. 

'^Do the constables never inspect the beer-shops and public- 
houses ? — I have no doubt they do ; their visits to the puhlic-houses 
are much too frequent. It has been stated to me, as matter of com- 
plaint, that the constables generally become sots ; They do v'mt the 
puhlic-houseSf and drink at them" 

Mr. Trafford Trafford, the originator of the Act, eotjrfirms 
Mr. Davenport's account of the inefficiency of the men, and 
states that, except in the hundred where he himself undertook 
the duties of superintendent, no regular reports were made nor 
any steps taken to insure good conduct or procure information. 

X 2 
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Lest it should be supposed that the disinclination of the 
magistrates to general measures of prevention arises from the 
infrequency of crime; it may be as well to add that no county 
in England is more infested by depredators. In the hundred 
of Wirrall, for example^ whole gangs are said to have lived 
amongst the hills, the terror of the neighbourhood, for years ; 
and a witness deposes as follows with reference to the hun- 
dred of Eddisbury : — 

** What sort of robberies are committed in your neighbourhood ? 
— Sometimes housebreaking ; sometimes one thing, sometimes ano- 
ther, just as they give their minds to. 

" When persons are plundered, they go and tell the constable ?— 
No, they don't ; they " make it away" (they compromise it) with 
the people as robbed them. 

*^ Do they hreak into gentlemen* s housesi — Sometimes: hut they 
break more into one another's cottages, and take just what they may 
like. 

" Do the housebreakers go in gangs? — Yes, seven or eight tea 
housebreaking job. 

" Do they travel any distance to commit robberies? — Yes; they 
will go 12 or 14 miles out to housebreaking or poaching. 

" Do these men spend their time idling about all day ?— They are 
always idle by day, and spending money at beer-houses. 

** They have plenty of money ? — Lots of it — always. 

*' Is it well known that they are housebreakers and thieves ?— 
Yes. 

" Are they watched ?-— The farmers watch their own bouses, not 

knowing when they may be attacked ; these fellows are getting so 
uncommon "hard-faced" (daring). 

" Have any been transported from Frodsham ? — Yes^ about three 
years ago. These men, now at Frodsham, were all connected with 
them." 

On being asked whether there were considerable depreda- 
tions, Mr. Davenport replies : — " Fourteen Cheshire cheesesj 
weighing seventy pounds each, is no small thing to carry away 
from a place where there are no roads.*' 

By way of paving the way for their recommendations, the 
commissioners dwell at some length on various incidental ser* 
vices that might be rendered by police. It is urged that they 
might act as firemen, prevent loss of life by drowning, stop 
furious driving or otherwise obviate various causes of acci" 
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dents on roads, report or remove nuisances, serve process, and 
assist in the enforcement of the revenue laws. 

Tov^ards each of these objects they would certainly contri- 
bute very valuable aid without departing from their proper and 
peculiar character ; for example, they would prevent depreda- 
tion in case of fire, interfere in cases of actual disturbance or 
interruption in the streets, and serve such process as might be 
required in the course of prosecutions directed by their chiefs. 
But we object decidedly to any direct premeditated cumula- 
tion of capacities. 

We now come to the heads of Number^ Expense^ Appoint- 
ment and Management 

Number and Expense. — On data obtained by the expe- 
rience of the Metropolitan Police in different parts of the 
country, it is computed that one constable to 1769 inhabi- 
tants, or one constable to 4403 square acres, would be re- 
quired; i.e. reckoning by inhabitants, 7856, or by square acres, 
84<82 for England and Wales, the mean total being 8119, 
who at bbL \0s. a man (the cost of the Metropolitan Police), 
would cost 405,950Z. a year, to which it is proposed to add 
ten per cent, for management and extra charges, such as vans 
and horses, making about 4fi0,000Z. Were the whole to 
fall as an additional burthen on the land, it would not exceed 
three halfpence in the pound per annum on the valuation of 
real property in 1816. But every habitual depredator left at 
at lai^e, costs more to the public than an officer, and if the 
county-rate payers will take the trouble to look at the items 
for prosecutions, keeping and conveying prisoners. Sec. &c., 
they will see that large savings may eventually be effected 
by way of partial set-off at all events. Neither can it be 
deemed reasonable that the cost of protecting all classes 
should be borne by one ; and it is accordingly proposed in 
the Report, that one-fourth of the expense shall be dis-- 
charged out of the Consolidated Fund. 

Appointment and Management. — In discussing these points 
it is necessary to bear constantly in mind, that the question 
in whom the appointment shall be vested, is by no means a 
question on whom a given amount of patronage shall be con- 
ferred. Judging from the difficulty experienced in recruiting 
the Metropolitan Police, we should think that the task of 
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finding fit men, at such low wages, must be rather a haras- 
sing than a pleasing one, and we can well believe the, Com- 
missioners' assurance, that d good i^commetidation is k-egarded 
as a fkvotir. It is also to be dbsertied, that good training can 
only be obtained by (at least) six months* service in an estab- 
lished and extensive force, such as that in large towns or the 
metropolis, so that sf considerable period must elapse before 
the demands of the whole country can be supplied ; and ibr the 
same reason, ^11 requisite information must be obtained from 
the persons under whose superintendence the candidates have 
served. 

Although the appointment of the metropolitan office is 
vested ih the home Office, it has beett the pwtctice to rely 
exclusively on the judgment of th^ commissioners, who n^s- 
sariiy rely ih turn ott the judgment of th^ supferintehdents ;— 
and it is a remarkable fact, that in most of the few instances in 
which voluntary associations haVe worked well, their officers 
have been selected for them by Colonel Rowan or his subordi- 
nates. Moreover, the thing of all others to be avoided is, the 
appointment of persons connected with the district, or olhel'- 
wise exposed to local influences of any kind. The notion, 
therefore, entertained in some quarters, of giving the patron- 
age, as it is improperly termed, to the magistrates, is wholly 
inadmissible, as they must either abuse or delegate it. In Ire- 
land, the magistrates had th^ go(5d sense to surrender it into the 
hands of the responsible superintendents, and in the last Irish 
constabulary act, this virtual* transfer has received the sanc- 
tion of the law. Still the commissioners justly deem it of the 
highest moment to procure the co-operation of the magistrates, 
and carry public opinion along with them in their schemes. 
They, therefore, besides giving a power of dismissal to the ma- 
gistrates, propose that the constables shall regularly attend 
both petty and quarter sessions, on which occasions the serjeant 
is to deliver in a charge sheet or report, and the force t6 be at 
the disposal of the Court. The leading propositions also 
(which, by way of distinction, are printed in capitals), are 
marked by the same spirit of conciliation, and like Lord John 
Russell's local court scheme, are left dependent on the will 
and pleasure of the majority. 

^* We therefore propose — 
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^* I. That as a primary remedy for the evils set forth^ a 
paid c<Histabulaty force should be trained^ appointed, and 
organised on the principles of management recogniiied by the 
Legislature in the appointment of the new Metropolitan Police 
Fotee. 

'* II. That for this purpose on applic^on in writing under 
the hands and seals of a majority of jjie justices assembled at 
any quarter sessions of the peace for the county, setting forth 
the insecurity of person and property, and the want of paid 
constables, the CommisMoners of Police shall, with the ap- 
probation of the Secretary of State for the Home Department, 
appoint a sufficient number of constables and such officers as 
m^, upon such examination as the said Commissioners shall 
make or direct, be by them deemed adequate for the due pro-* 
taction o( life or property within the county. 

" III. That the force shall be paid one-fourth from the 
Consolidated Fund and three-fourths from the county-rates, 
as a part of the general expenses of the whole county. 

" IV. That the constables so appointed shall report their 
proceedings to the magistrates of the quarter and petty ses- 
sions where they are stationed. 

'' V. That the superintendents shall be liable to be dis- 
missed upon the representation of the magistrates in quarter 
sessions ; that the Serjeants and constables shall be liable to 
be dismissed upon the representation of the magistrates in 
petty sessions. 

" Vi. That the superintendents shall be subject to dismissal 
upon the representation of the justices of the peace in quarter 
sessions, and that the Serjeants and constables shall be sub- 
ject to dismissal upon the representation of the justices of the 
peace in petty sessions. 

" VII. Th^t the commissioners shall frame rules and re- 
gulations for the general management of the police, which 
rules shall, on the approbation of the Secretary of State, be 
binding. 

" The principles (they add) embodied in our recommendations 
being based on extensive experience, we feel confident that 
however they may for a time be impeded by adverse interests^ 
these interests, and the prejudices begot by them, will yield 
before the light of future experience, which will lead to the 
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ultimate adoption ^of measures on the principles of those we 
propose. If one uniform and trained force be efficiently di- 
i*ected to the prevention or repression of crime, we cannot 
doubt of success." 

The state of opinion may be collected from the following 
extract. 

" Of the answers we have received from the magistrates 
of 435 petty sessional divisions, 123 recommend the ap- 
pointment of an improved rural police; in 13 divisions the 
magistrates recommend the appointment of such a force to 
act under their own exclusive control; in 77 divisions the 
appointment of a patrol, or additional constables, is recom- 
mended; in 16 divisions the magistrates recommend that 
better remuneration be given to the present constables; in 37 
divisions the magistrates answer that they consider some 
further security necessary; in 47 divisions the magistrates 
express no opinion ; and in 122 divisions an opinion is ex- 
pressed that no alteration is required.'* 

It thus seems probable that the demand for policemen will 
keep pace with the supply, but if any counties should even- 
tually hold out, it will be the bounden duty of the legislature 
to interfere, unless indeed it should be deemed advisable to 
preserve thieves as well as game, or revive the ancient insti- 
tution of sanctuaries. We also hope that, though the execu- 
tion may be piecemeal, the same plan will be uniformly pur- 
sued, without the least regard to the popular cry against 
centralization, now constantly in the mouths of persons who 
seem utterly incapable of distinguishing the occasions oti 
which it does harm from those on which it does good. Where- 
6ver uniformity, .consistency and progressiveness ai'e desira- 
ble, wherever the clashing of jurisdictions or the influence 
of local prejudices and partialities is to be avoided, there the 
principle of centralization will be found productive of the 
happiest effects. For example, the uniformity of English 
jurisprudence as compared with that of other countries, and 
the high opinion hitherto entertained of our judges, are attri- 
butable to the centralized administration of justice; and the 
centralized administration of the poor laws affords an instance 
of the manner in which a comprehensive system of manage- 
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ment may be advantageously framed and put in action 
through the medium of a board permanently fixed in the 
metropolis. As regards progressiveness — when there is no 
common centre, one district will often be found immeasur- 
ably a-head of another in all matters of internal arrangement: 
when there is a common centre, the first and inevitable con* 
sequence is that the best modes^ plans or expedients at work 
in any part of the country are immediately extended to the 
Whole. 

On the other hand^ it is far from our intention to deny that 
the benefits of centralization may occasionally be more than 
counterbalanced by the political evils resulting from it. For 
example, in countries like Prussia and Austria^ it furnishes 
too many means of oppression or corruption to the crown; 
and in a country like France, it gives a baneful degree of 
influence to the government for the time being and. the metro- 
polis. But with a parliament such as ours, there is surely 
nothing to be apprehended from prerogative; nor perhaps 
could despotism itself well inflict a worse evil on the people 
at large than a constant sense of insecurity; whilst under the 
existing constitution of society, there seems little chance either 
of London swamping the provinces, or of government func- 
tionaries overtopping or undermining the landed and manu- 
facturing aristocracy. A prefect of suhprefect is a great per- 
son ^amongst our continental neighbours, because, thanks to 
the equal partibility of inheritances, there are few resident 
gentry to compete with him; and this in fact renders a good 
constitutional government utterly impracticable in France, 
where there is now no class strong enough to act as a break- 
water between the lower classes and the crown. But can it be 
contended that any constitutional principle or beneficial local 
influence in England will be impaired by the appointment of 
one paid constable to every 2000 inhabitants, by a board in- 
dependent of the ministry and responsible to pai'liament for 
its acts? 
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ART. III.— OP CONTRACTS OPERATING IN RESTRAINT OP 

TRADE* 

The exercise of a lawful avocation^ as a means of subsistence, 
is recognized by tlie common law both as a duty and a right. 
tlie former simply requires an individual to exert his talents in 
some way useiul to the public for the support of the common- 
wealth and the maintenance of himself and his family, but it 
leaves him at liberty to select in what particular way, and to 
what pailicular section of society he will apply them, 'the 
right of an individual, therefore, being subordinate only to the 
rights of the community, extends to every avocation not in 
itself unlawful, and generally to every locality within the 
realm. 

Hence it is that monopolies have ever been denounced both 
by the civil and the common law, " There are," says Lord 
Coke, " three inseparable incidents to every monopoly against 
the commonwealth : — 1. That the price of the same commodity 
will be raised, for he who has the sole selling of any commo- 
dity may and will make the price as he pleases. ^. That after 
the monopoly granted, the commodity is not so gOod and 
merchantable as it was before, for the patentee having the 
sole trade regards only his private benefit and not the com- 
monwealth. 3. It tends to the impoverishment of divers ar- 
tificers and others who before, by the labour of their hands in 
their art and trade had maintained themselves and their fa- 
milies, who will now of necessity be constrained to live in 
idleness and beggary.''^ That case decided that a grant from 
the crown of the sole privilege of importing and making play- 
ing cards was void, though it was strongly urged that cards 
were not articles of necessary use, but " mere things of vanity 
and the occasion of loss of time^" and many other evils, and 
therefore it belonged to the crowh to take order for the con- 
venient and moderate use of them. So it was previously held 
of a patent granted to an individual for the sole importation 
and sale of sweet wine, and he was severely punished for pro- 
curing it;* and in the early part of the reign of Elizabeth, a 
patent granted by Philip and Mary to the Corporation of 

^ Case of Monopolies, 11 Co« 84. > 3 Ins. 181^ 
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Sbttthaiiipt(>ny by which all wines of a certain quality brought 
from fbreigii parts into Eng;laiid^ whethet* by an alien or a 
liege-man^ we're to h6 lidded at that port, was declared by all 
the judges tb be vbid.^ 

it is obvit^iis that g6h'(^t-al restrictionB upon trade^ namely^ 
such as prohibit persons fVoni exercising any known lawM 
avocAti^i are cbntrary to the policy of the lAtr. We have a 
few iiiftfeWceS 6f fiuch restraint itnposed by the legislature; 
The statute 37 EdWi lit. c* 5> prohibited merchahto from using 
mor6 than one sorl of Merchandize ; and c. 6, of thd same year) 
enacted^ " thAt the artificers ahd people oif mystiftry hold them- 
selves every otte to his myst<^y, tod that none use other 
mystery thaii that whi^h h^ has chosen." But by the Par* 
liament of th^ siJKS)ci6^ding year it was declared, that '' all people 
should tm As fre6 a» thi^y Were at any tim^ befor<^ the said or- 
dintocei" « The sttitute of Elizabeth 8> c. *, which prohibited 
a person item setting Up a trade before he had served an ap- 
prentiibeship of seven years to it> aimed rather at thd regula- 
tion and improvement than the restriction of it. Yet its pro- 
visions were cramped from time to time by judicial construc- 
tion, ^ ahd at length wei'e repealed by statute 54 G6o. III. 
c. 96. On the other hand, the common law freedom of trade 
is guarahteed by the Magna Charta, and established by se- 
veral succeeding statutes,* but notwithstanding these, it was 
frequently infringed upon by charters and patents from the 
crown> which were uphel<i by the Star-Chamber in opposition 
to the Courts of law, until the statute 21 Jas. L c. 3, sub- 
jected them to the rules of the common law, and declared all 
such grants, &c., with a few exceptions, authorized by public 
policy, contrary to law and void. 

Where, however, the restriction is confined to a particular 
place, the objection above noticed doe^ hot apply. There is 
not that proximate tendency to monopoly in these partial re- 
straints which belongs to those of the other class, and which 
causes them to be regarded as prejudifeiai to the interests of 
the community.^ A monopoly is the graiit of the sole buying, 

1 3 Ina. 181. ^ 38 £dw. III. c. 9 ; see 11 Co. 54k 

' See Ray. 514, 1179 -, Burr. 91 ; 2 Str. 1066." 

* 9 £dw. III. 0. 1 aud 2 ; 25 £dw. Ill* c.2', iT Edwr. HI. c. 11 ; 2 Ricb. II. 
c. 1 ; 11 Ridi. II. c. 7» H aitok 
I See per Parker, C« J., in Mitchell v. Reynolds, 1 P. Wms. 181. 
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sellings making, kc. throaghout England. The common law 
regards the community as a whole* No person can carry on 
his trade in all parts of the country at once, nor deal with all 
people, and the public interest does not suffer by his being 
excluded from a particular spot. Whatever objection exists 
to partial or qualified restraints of trade is founded, not on 
the presumed detriment to the public, but to the individual by 
infringing on his rights. There is nothing in them inherently 
vicious, as in the case of general restraints, consequently such 
partial restraints may be imposed, provided it be dcme with- 
out violence to individual right. ^ But as this is a right of so 
much importance, the law looks with peculiar jealousy upon 
every thing which tends to abridge or take it away. 

In two instances the common law allowed of restrictions, 
which appear at first sight to militate against these princi- 
ples. The one was in the case of a patent for the sole 
making, selling, &c. of any kind of new manufacture, and the 
other of a custom, or bye-law founded upon it, whereby 
strangers were prohibited fix>m carrying on trade within cer- 
tain limits. The first, however, does not fall within the de- 
finition of a monopoly, which is the privil^e of sole making, 
&c. any known manufacture, and the public have no pretence 
of right to that which was not in existence before. The only 
reward the patentee gains is the exclusive privilege of manu- 

' The doctrine laid down in the text appears to have been lately controverted bj 
a high authority. In Hitchcock v. Coker, 1 N. & P. 816, tlie Lord Chief Justice, 
in delivering the judgment of the Court of Queen's Bench, observed : — " It may, 
indeed, lie said, that all such agreements interfere in some degree with the puMtc 
inierett, and great difficulty may attend the application of that test from the 
variety of opinions that may exist as to the quantu.m of interference with the pub- 
lic interest, which the law ought to permit. But on the other hand, it appears 
quite safe to hold that the law will not enforce any agreement for ewiaHing the 
rights both of ih$ public and the contracting party, without its being necessary for 
the protection of him in whose favour it is made." It is with great deference sub« 
roitted, that the law does not in any instance allow the rights of the public to be 
curtailed by the contract of individuals. It would be an anomaly, and a dan- 
gerous one to hold, that any two persons may, for their own advantage, deprive 
society of any fraction of a right which is essential to its very existence. The test 
which the common law applies to ascertain the quality of an act is, whether its 
tendency is to injure the public generally , and the maxim is, that what may not be 
done by all must not be done by any one. If this be admitted, it cannot be ne- 
cessary to call in aid the doctrine contained in the foregoing extract, fur no injtiry 
is presamed to accrue to the public from contracts for partial lestrBint. 
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iactare for a given period. This period was limited by the 
statute of James, and such patents left to their operation at 
common law, but beyond that period the benefit of the inven- 
tion devolves on the public, to whom the patent itself secures 
every necessary information. 

A custom is Ux loci, and no person has any right to the 
benefits of a place exempt from the laws of that place. 
Hence the right of trading was in many cities copfined by 
immemorial custom to freemen. But this, privilege could not 
commence by charter,^ nor could a bye-law be supported 
which tended to render the custom more stringent.^ Even 
these privileges have been lately swept away, the statute 
5 & 6 Will. IV. c. 76, declaring, " thieit notwithstanding any 
such custom or bye-law every person in any borough may 
keep any shop for the sale of all lawful wares and merchan- 
dizes by wholesale or retail, and use every lawful trade, 
occupation, mystery, and handicraft, for hire, gain, sale, or 
otherwise, within every borough." 

These remarks are intended to introduce a brief view of the 
law on the subject of voluntary restraints of trade, a species 
of contract which is daily coming under the notice of the 
courts, and which recent decisicms have settled upon sound 
and intelligible principles. 

From what has been said it will be obvious that every con- 
tract or engagement, by which a person binds himself to ab- ^ 
stain altogether from the exercise of a known lawful avocation, 
is absolutely void on grounds of public policy ;' consequently, 
it cannot be rendered valid by any consideration moving to 
the contracting party. The only question is, whether the re- 
straint be such as to prevent him from carrying on the trade 
any where in the kingdom. It does not seem material whe- 
ther it be limited or indefinite as to time ; a prohibition for ten 
years would fiiU as much within the principle as a prohibition 
for life. And it is equally immaterial whether it relate to the 
party's own trade, to that which he had used as a means of 
sulxdstence, or to any other.^ The rule, however, is confined 

> Taylor's of Ipswich case, 11 Co. 59. ' Davenatit ▼. Hiudis, cited 11 Co. 86. 

> See Homer ▼. Ashfbrd, 3 Bing. 392. 

^ See ProgneU ▼. Gosse, All. 67 ; Rogers v. Parry, 9 Bids. 136 ; Milchell y. 
Eeynoldsi 1 P. Wmt. 181. 
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to tbd dxeiciae of Bome hMown trade or calling ; there is no- 
thing to prevent a person from selling a iecrei in a trade, and 
restraining himself from using it for ever afterwards.^ 

With regard to partial restraints, the rule is different. An 
individual may barter away bis right to trade in a particular 
plaoe, or manner, or with particular persons, as well as he may 
sell his fineheid ; but out of regard to a right of wich value 
and importance, the law lequu^s to ocmtracts of this descrip- 
tion two qualifications : first, that they be founded on a good 
and valuable cosisidemtion ; and, secondly, that the restrsmt 
be in point of law reasonable. 

1. Of the eonsideration. In the reoent case of Hi^cbeack 
¥. Coker, in the Exchequer Chamber** which must for the 
future tie deem^ a leadmg case on the subject, it was coa- 
tended that the consideration for such vsatmint mus^notoBly 
be good aad valuable in contempiation of law, that is, sudias 
mig^t in its nature be an equivalent to any, peraoQ under osy 
circumstances, but that it should be adequate also in fact, and 
that it bel<mged to tke Courts to judge of its sufficiency in 
each particular instance, llie language employed by tbe 
Courts in the earlier cases certainly appears to favour the po- 
sition. In Mitchell v. Beynolds^ the Lead Chief Justice Parker 
says, ^^ wherever a sufficient consideration appears to make it 
a proper and usefiil contract, and such as could not be set 
aside without injury to a fiiir contractor, it ought to be main- 
tained.'' And in Young v. Timmins^ the Court observed, 
^^ where one party agrees with another to employ him, aad the 
latter agrees not to work for any third person, sudi agreement 
is a partial restraint of trade, and must be supported by an 
adequate coiu>ideration. The question then in the pres^it case 
is whether there is an adequate considemtion for the stipala- 
tions in this agreement on the part of the bankrupt.^ So in 
Gale V. Reid,^ Lord Ell^nborough remarks, 'f it remains to be 
considered whether the covenant in question is void as being 
a particular restraint of trade without adequate connderation/' 
But in the case alluded to, the Court, in giving judgment, ob- 
sprved^i " If by the expression (adequate) it is intencled that 

> PrjriPfn V. WiUms, 1 S. ^ S. 74. ' 6 Ad. & {:. 438. 

3 1 p. Wms. 181. « 1 C. & J. 331; 1 T^r. SS6. « 8 Pa. SO- 
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there must be a good and valuable consideration^ such consi- 
deration as is essential to support any contract not under seal^ 
we concur in that opinion. If ther« is no consideration, os a 
ecHisideration of no real value, the contract in restraint of trade, 
wfaieh in itsdf is never favoured in law, must either be a fraud 
on the rights of the party restrained, or a mere nudum peuiiumf 
and thereftnre void. But if by cid^uaey ot consideration more 
is intended, and that the CSourt must weigh whether the e(m- 
sideration is equal in value to what the party gives up or loses 
by the restraint under which he has placed himself, we feel 
ourselves bound to differ from that doctrine. A duty would 
thereby be imposed upon the Oourt in eveiy particular case 
which it has no means whatever to execute. It is impossible 
for the Court, looking at the record, to say whether in any 
particular case the party restrained has made an improvident 
bargain or not. The receiving instruction in a particular trade 
might foe of much greater value to a man in one condition of 
life than in another, and the same may be observed as to other 
considerations. It is enough, as it appears to us, that thefe 
actually is a consideration for the bai^ain, and that such con- 
sideration is a hffal consideratum and of some value" This 
case decides that the receiving a person as an assistant in the 
trade of a chemist and druggist is a good consideration for an 
engagement that he would not at any time thereafter set up 
the trade in the town of Taunton or within three miles thereof.^ 
So the taking tfie party as an apprentice,^ and the assignment 
of a lease and business® have been severally hdden sufficient. 
And a contract to keep the defendant in ftiU employment in 
his trade is a good consideration for an engagement not to 
work for any one else* or not to carry on the trade on his own 
account.^ So it has been frequently held that a brewer, on 
letting a public house, might bind the tenant to take all his 
beer of his landlord.^ In articles of partnership nothing is 

' See also Horner ▼. Graves, 5 M. & P. 768 ; Davis v. Mason, 5 T. R. 118. 

^ Broad v. Jolljfe, 2 Roll. 201 -, Pragnell v. Gosse, All. 67 ; Mitcliell v. Rey- 
nolds, 1 P. Wms.181. 

' Young V. Tiramins, 1 Tyf. «t6. 

« Wallis V. Day, S M. & W. 373 ; Gale v. Reed, 8 Ea. 80. 

^ Holcomb V. Hewson, 2 Camp. 39 ; Cooper v. Tumbill, 3 Camp. 285 ; Jones 
V. Edney, id. And see Heam v. Griffin, 2 Ch* 407. 
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more common than a stipulation that neither partner shall 
caiTy on the trade on his own account ; and where upon the 
dissohition of a partnership it was agreed that the retiring 
partner should be allowed a certain commission upon all goods 
made on his recommendation by the continuing partners^ it 
was held that this was a good consideration for a covenant on 
bis part that he would not during his life carry on the business 
on his own account^ and would employ the latter exclusively to 
make all goods which should be ordered of him.^ The doctrine 
laid down in the case of Hitchcock v. Coker has been recently 
confirmed by the case of Archer's Executors v. Marsh,* where 
it was decided that the defendant was bound by a contract 
that neither he nor his executors^ &c« should at any time there- 
after carry on the business of a common carrier on a line of 
road which he had relinquished to the plaintiff, though the 
consideration was. only to receive a third part of the carriage 
of such butter as the plaintiff should carry on the line of road 
for one year. And in Leighton v. Wales,* the entering into 
partnership with the plaintiff for the purpose of running a coach 
from Croydon to London was held a sufficient consideration 
for an agreement in the articles that in the event of a dissolu- 
tion the defendant should not, while the plaintiff continued to 
carry on the trade, either on his own account or that of any 
other person, run any coach on the line of road within certain 
hours, though by the same articles the plaintiff had the option 
of putting an end to the partnership by giving a month's no- 
tice. There is no case where the consideration was merely a 
pecuniary one, though there seems no reason why such, if 
made bond fide, should not be good.^ 

There is no distinction, as regards the validity of the con- 
tract, between parol agreements and specialties, though it was 
formerly considered that a bond with a penalty could not be 
supported. In Mitchell v. Reynolds, Parker, C. J. says," the 
true distinction is not between promises and bonds, but be- 
tween contracts with and without a consideration ; and wher- 

> Gale V. Reed, 8 £a. 80 ; see VHckens ▼. Evant, S Y. & J. S18. 
» 15 Law J. 244, Q. B. » SM.&W.545. 

* But see Rogers ▼. Parry, 2 BaU. 136; said by Parker^ C. J.« io Mitchell t. 
Reynolds, to be misreported. 
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ever a sufficient consideration appears to make it a proper and 
useful contract^ &c.^ it ought to be maintained. But there is 
one material difference between a bond for payment of money, 
or for some act not against common right, and a bond in re- 
straint of trade. The former needs no consideration^ or rather 
the law presumes a consideration, and will not allow it to be 
questioned unless fraud be shown ;^ but the latter must be 
made on a good and valuable consideration, or it will be void.^ 
Whether it is essential that the consideration shotdd appear 
on the face of the instrument has never been decided. In the 
case first quoted the Court intimated an opinion that it might 
be averred in support of a bond or other contract under seal, 
and Best, J., in Homer v. Ashford,^ threw out a dictum to the 
same effect. And it seems the rules of evidence do not pro- 
hibit proof of a consideration consistent with the deed, though 
if it profess to be made on a particular consideration, evidence 
of a different consideration would be inadmissible. It is clear, 
however^ that the consideration must be shown by the party 
pleading, in order that the Court may judge of its sufficiency 
in point of law. On this ground, it is probable the cases re* 
ferred to in Prugnell v. Gosse^ proceeded. The one was a 
bond not to use the trade of a mercer in Nottingham, and the 
other a bond not to carry on the business of a haberdasher for 
four years, and both these were adjudged void. It is of course 
advisable, even if it should be held not to be necessary, to set 
out the consideration in the instrument, both to save the ne- 
cessity of bringing evidence, and to estop the defendant from 
afterwards disputing it. In one case, where the declaration 
averred, that the defendants, '^ for the considerations in the 
deed mentioned,'' covenanted, &c., it was held, on general de- 
murrer, that the consideration must be taken to be good and 
sufficient, and the plaintiff had judgment.^ In such cases, 
therefore, the objection must be taken by special demurrer. 

If the contract be not under seal, the consideration must be 
set out in the instrument as well as averred in the declaration, 
since the law presumes nothing in favour of a parol contract. 

» Plow. S08 ; 7 T. R. 477. 

' See also Prugnell ▼. Gosse, All. 67; 10 Tailors of Ex. v. Clarke, 1 Sbo. 350. 

* 3 Binft. S29 ; 11 Moore, 91. 

« All. 67. • Homer v. Asliford, 3 Bing. 32S. 
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2. As to the degree of restraint which the law allows. The 
modes by which a party may be restricted in the exercise of 
a trade or business are too diversified to admit of classification. 
The most common species of restraint is that by which a 
person is prohibited from carrying it on within certain limits, 
as to which the principle is thus stated by Lord EUenboroogh: 
*^ The restraint on one side meant to be enforced should be 
coextensive only with the benefits meant to be enjoyed on the 
other."* And by Tindal, C. J. : " Whatever restraint is larger 
than the necessary protection of the party can be of no benefit 
to either ; it can only be oppressive, and if oppressive, it is in 
the eye of the law unreasonable."^ This principle is equally 
applicable to every other species of restraint, and is the only 
measure the law could propound. To lay down any topical 
boandaries, would be to put a limit to men's enterprise, and 
thus defeat the end and object it contemplates, while it would 
be equally improper with a view to the rights of the restrained 
party, to leave them open to whatever limits the cupidity of 
the other might suggest. 

In the earlier cases on the subject, the restriction is gene- 
rally confined to a certain spot, so that the question of extent 
did not arise. ^ In Davis v. Mason,^ the condition of the bond 
was, not to exercise the business of a surgeon, apothecary, and 
man midwife within the distance of ten miles from Thetford, 
and the Court held it good. In the subsequent case of Hay- 
wood V. Young,^ twenty miles were considered not an unrea- 
sonable limit for a surgeon. In Hardy v. Moreton,^ the 
defendant, on dissolving partnership with die plaintiff, entered 
into a bond not to sell any quantity of brandy less than m 
gallons within the cities of London or Westminster, or within 
five miles thereof, and this was upheld both at law and in 
equity. But the strongest case is that of Bunn v. Guy,^ 
where it was held that a limit of 160 miles round London 
could not hk considered unreasonable for an attorney, Tbis 
case was recognised in the recent case of Horner v.. Gjaves,^ 
where it was held, however, that an agreement not to praetise 

> Gale y. Reed, 8 East, 80. ' Young v. Itmaios, 1 Tjr. 226« 

* Broad v. JoUjfe, Cro.Jac. 569; Bmgg v. tanner. Palm. 179; Rogers ▼. 
Parry, 2 Buls. 136 ; Pragnell v. Gosse, All. 67, 

* 5 T. R. 118. » 2 Ch. 407. « 1 B. C. C. 419. 
! 4 East, 190. •6M.&P.768. 
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ad a surgeon-dentist ivithin 100 miles of York, was void for 
its extent 

The limit assigned by judicial decision as necessary for one 
kind of business^ can of course afibrd no criterion for any 
other. The reasonableness of the restraint depends on the 
particular nature of the business, and the extent to which it 
may be carried on. The decision in Bunn v. Quy was sanc« 
tioned on the ground that an attorney might do so much by 
correspondence and agents, while the business of a surgeon 
could not be carried on but by personal attendance ; and 
therefore a limit which was reasonable and necessary for the 
one, was highly unreasonable and unnecessary for the protec-» 
tion of the other. 

It is observable that many other circumstances which would 
seem involved in the inquiry, whether a given limit be neces- 
sary to another's interest, such as his capacity and skill, the 
populousness of the neighbourhood, the number of competi* 
tors, &c. &c., have never been taken into account in estimating 
the legality of the restraint, though in the case of Hitchcock 
V. Coker, the Lord Chief Justice intimated that such circum*^ 
stances might affect the question of extent. But great di£B«> 
culties would follow the introduction of such an inquiry. 
Circumstances such as these are of too fluctuating and ad* 
ventitious a character, besides being too difficult of proof, to 
afford a safe ground of decision. The better mode seems to 
be in dealing with this to confine the inquiry, as in the ques«- 
tion of consideration, to what might under any circumstances 
and to any individual be a necessary limit for the protection 
of the business in question, leaving the rest to the discretion 
of the contracting parties. It is for this reason that the lega- 
lity of the restraint is a question for the Court, not for the 
jury. If these circumstances were taken into the account, it 
would be purely a question of feet, and the jury alone must 
decide it. 

It is not necessary that the contract should contain any 
limitation as to time. In Broad v. JoUyfe,^ the agreement 
wa«, that the defendant would not *^ any longer" keep a shop 
in Newport. In Bragg v. Tanner,^ the assumpsit alleged was 
to pay lOOZ. if the defendant "thenceforward" kept a draper's 

' Cro. Jac. 669. ^ « Palm. 17.«. 

y2 
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shop in Newgate Market. And in Prugnell v. Gosse,^ Chees- 
man v. Nainby,^ and the more recent cases of Young v. Tim- 
mins,' Homer v. Graves/ and Bunn v. Guy/ above alluded 
to, the restraint was indefinite in point of time. But in 
Cheesman v« Nainby/ the counsel for the plaintiff seemed to 
admit that the bond could not be put in suit after the death 
of the obligee; and the Court of Queen's Bench were of opi- 
nion^ in the case of Hitchcock v. Coker/ that an agreement 
*' that if the defendant should at any time thereafter carry on 
the trades of a chemist and druggist, or either of them^ within 
the town of Taunton, or within three miles thereof, then that 
he would pay to the plaintiff, his executors^ administrators, or 
assigns, the sum of 500Z.,'' was void, the prohibition attaching 
on the defendant after the plaintiff's death, and being there- 
fore larger than was necessary for his protection. But the 
Court of Exchequer Chamber reversed the judgment: "The 
good-will of a business," said Tindal, C. J. in giving judgment, 
<^ is a subject of value and price. It may be sold, bequeathed, 
or become assets in the hands of the personal representative 
of the trader. And if the restriction as to time is to be held 
to be illegal if extended beyond the period of the party, by 
himself carrying on the trade, the value of such good-will, 
considered in those various points of view, is altogether de- 
stroyed. If, therefore, it is not unreasonable, as undoubtedly 
it is not, to prevent a servant from entering into the same 
trade in the same town in which the master lives, so long as 
the master carries on the trade there, we cannot think it un- 
reasonable that the restraint should be carried further, and 
should be allowed to. continue if the master sells the trade or 
bequeaths it, or it becomes the property of his personal repre- 
sentatives ; that is^ if it is reasonable that the master should 
by an agreement secure himself from a diminution of the an- 
nual profits of his trade, it does not appear to us unreasonable 
that the restriction should go so far as to secure to the master 
the enjoyment of the price or value for which the trade would 
sell, or secure the enjoyment of the same trade to his pur- 
chaser, or legatee or executor. And the only effectual mode 
of doing this appears to be, by making the restriction of the 

» All. 67, « 2 Sir. 739. ' 1 T^r, ««6, * 5 M. & P. 768. 

»4Eait, 190» ?« Sir. 739. ^iN.&cV.QOO. 
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servant's setting up or entering into the trade or business 
within the given limit co-extensive with the servant's life," 

Another class of cases depending upon the same principle 
is where the restraint has reference to dealing with particular 
customers. The first of this kind is the case of Hunlocke v. 
Blacklowe, reported in 2 Saund. 166, in which the defendant 
having assigned his business to the plaintiff, bound himself 
not to exercise the trade of a tailor with any of the customers 
named in the schedule. The judgment for the plaintiff pro- 
ceeded on another ground ; but in a note the learned editor 
says, ** though a bond not to use a trade anywhere in Eng- 
land is void, as being too general a restraint of trade, yet if 
such bond be not to use a trade at a particular place it is good. 
For the same reason, it seems, a bond not to use a trade with 
particular customers by name, if founded on a good considera- 
tion, is also valid." The case of Thompson v. Harvey^ is not 
an authority against this position. The restraint there is of a 
different nature, and it does not appear that the obligee could 
have any interest in enforcing it. It was an action of debt on 
bond conditioned ** not to buy sheep's feet, &c. of any others 
but such and such, and not to buy (Aove a certain quantity" 
The latter stipulation is clearly illegal, and the Court held the 
instrument void. 

As a party may be prohibited by contract from dealing with 
particular customers, so he may be bound to trade exclusively 
with another. Restraints of this kind frequently occur in 
public house leases, obliging the tenant to. buy all his beer, 
&c. of the lessor, and though the Courts have fieqnaitly ex- 
pressed their disapprobation of them, they have been uniformly 
upheld. There is one condition, however, which the law in- 
corporates into all contracts of this kind, namely, that the 
article supplied be good and saleable. In Thornton v. Sher- 
ratt,* a case turning on the same principle, the defendant, an 
innkeeper, having compounded with his creditors, they had 
given him a release, which contained a proviso that he should 
continue to deal with them in the articles of thdr respective 
trades during the residue of his term in the public house 
which he then occupied. The action was brought by a 
brewer, and the question submitted to the jury was, whether 
the beer supplied by him was good and saleable, which direc* 

■iSkKt. '8Tniir.5f9» 
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tion was approved of by the Courts and the defendant had a 
verdict. The same doctrine had been advanced by Lord Ellen- 
borough in Cooper v. Twihill/ and was subsequently held in 
Holcombe r. Hewson^* and recognised in Jones v. Edney.^ 

In Morris v. Colman/ on a motion to dissolve an injunc- 
tion^ a question arose respecting the validity of an agreement^ 
by which the defendant was restrained from writing dramatic 
pieces for any other theatre than that of the plaintiBTs, and 
the Lord Chancellor remarked, '' The contract is not unrea* 
Bonable* Why should they not engage for the talents of each 
other ? The ground might be supposed that nothing could 
be made of the theatre without exhibiting the talents of each 
othen" 

Where, however, an individual engages to work exclusively 
for another, there must be a corresponding engagement on his 
part to give the restrained party foil employment, otherwise 
the contract fails for want of consideration. Thus in Young 
and another, assignees of Ireland, v. Timmins,^ it appeared 
that the bankrupt, a working brass^founder at Birmingham, 
had entered into an agreement with the defendants to work 
for them during their joint lives as before, in a good manner, 
and at general and proper prices, and that he would not work 
for or execute the orders of any other person without the 
consent in writing of the defendants. The defendants agreed 
to employ the bankrupt during their joint lives, in executing 
their orders, as before^ and upon the like or other usual terms, 
subject to the provisoes after mentioned. Then followed a 
proviso that the defendants might put an end to the agree- 
ment by giving the bankrupt three months* notice, and that 
in case they had occasion, or should be under the necessity 
by reason of the urgency or extent of orders, " ot should 
otherwise think fit,'' they should be at liberty to employ any 
other person without releasing the bankrupt. There was also 
a proviso that the bankrupt might take the orders of any 
person in London, or within six miles thereof. The Court 
held the agreement void for want of mutuality, the defendants 
not being bound to give the bankrupt full employment.^ 

Lastly. The law leaves a person at liberty to exercise his 
trade in what capacity he pleases, so that he does not stipu- 

1 Referred to in note 3 Camp, tf 85. * 3 Camp. 391 . * SCamp. 2S5. 

4 18 Yes. 43r4 • 1 T^r. 326. « And see Gale ▼# Reed, 8 £ast^ 80. 
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late for a total and absolute restraint. In Gale v. Reed, so 
often citedj a contract by which a retiring partner bound him- 
self to carry all orders which he should receive to the continu- 
ing partners, who were to allow him a certain commission 
thereon, and not to carry on the business on his account for 
ever afterwards, was held valid. And in the recent case of 
Wallis V* Day^^ the plaintiff, a common carrier, having sold 
to the defendants the gopd-will of his business, covenanted 
that he would not thenceforth either by himself or by any 
other person carry on the said business, but would duiing his 
life serve the defendants as assistant therein ; in consideration 
of which the defendants covenanted to pay him for fifteen 
years the weekly sum of 2Z. 3«. 10^., and for the remainder 
of his life 1h 3«. lOd, The action was brought for nonpay- 
ment of the weekly salary. It was objected on demurrer, 
that a ccmtract of servitude for a person's life was void, and 
that the agreement was moreover void as being too large a 
restraint of trade. But the Court overruled both objections, 
and gave judgment for the plaintiff* 

It may be observed that the sale of the good-will of a busi- 
ness does not of itself import restraint;^ but if there are any 
circumstances in the transaction from which an understanding 
to that effect may be inferred, though there is no stipulation 
not to set up the trade, a Court of Equity will interfere by 
injunction.' 

The remedy for breach of contracts of this description is, 
either at law for the recovery of the penalty or damages, or in 
equity for a specific performance, or both.^ 

Where a certain sum is agreed on by the parties to be paid 
on a breach as for liquidated damages, it seems that the pay- 
ment of the amount operates at law as a repurchase of the 
right; ^ but where it appears that the main object of the agree- 
ment was to secure the exclusive trade, and the damages are 
only accesscional, a Court of Equity will relieve against the 
judgment, by directing an issue of quantum damnijicatui, and 
restrain the party from committing fiirther breaches. 

1 1 M« & W. C75. * Skt^h V. Bskeo 14 Ves. #68. 

* CrqttweU v, Ly«, 17 Vcs. 38^. 

* Hatd^ V. Martiu, 1 B. & C. 419 ; Williams v. Williams, 3 Swanst. $53, and 
cased died in note. 

* Fer Farkes, C. J., in Mitcbell y. Bejnolds, 1 P. Wms. 161. 
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ART. IV.— RIGHTS AND LIABIUTIES OF RETIRING AND 

CONTINUING PARTNERS. 

On the Rights of a solvent retired Partner, and of joint 
Creditors in case of the Bankruptcy of the continuing 
Partner or Partners, 

Mr. OoW| in his ucfefiil treatise on the Law of Partnership, 
when treating of the consequences of a dissolution of a partner- 
ship by bankruptcy, observes, that what is to be considered 
joint property at the termination of a partnership is dear 
enough, when the partnership has continued down to the time 
of the bankruptcy, but that it sometimes happens that a dis- 
solution or change has previously taken place in the members 
of the partnership. To adjust the clashing interests and claims 
of solvent partners and of difierent classes of creditors under 
such circumstances, is necessarily a matter of much nicety. 
We propose now to discuss this subject, so interestiog in a 
mercantile community, in some of its bearings, and to examine 
the leading decisions. By way of setting the matter clearly 
before our readers, we will assume a case. 

Darrell, Hunt and Gribbon were partners, in unequal shares, 
in a brewery concern carried on in the county of Dorset, and 
as such copartners were own^:^ of freehold> copyhold, and 
leasehold property, as well as of divers chattels and debts. 
The copartnership was indebted to a considerable amount; 
the debts being bpth upon specialty and simple contract^ and 
secured by mortgage, bond, and promissory notes, upon which 
the partners were jointly and severally liable. 

Darrell died, by which the partnership was dissolved, and 
his executor having determined not to be engaged in the con- 
cern, agreed to sell DarrelPs share to Hunt Before we pro- 
ceed to state the terms of the agreement between the executor 
of Darrell and Hunt, we will first examine what were the 
rights of the parties respecting the copartnership property, 
which was to become the subject of the agreement. Danell's 
executor, or either of the surviving partners, might have re- 
quired that the whole of the partnership property should be 
sold^ and that the proceeds should be first applied in payment 
of the partnership debts ; and that the surplus, if any, sboold 
be divided between them according to their respective sb^ireS; 
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and that any deficiency should be made up by them in the 
like proportions. The right which each or any of the three 
parties undoubtedly had to have the whole of the partnership 
assets applied in satisfaction of the partnership liabilities, was 
a most important one, for it constituted the best protection 
against any future liability. 

The agreement between the executor of Darrell and Hunt 
was in writing, and by it, in consideration of the sum of 
lOOOZ., the executors agreed to sell and Hunt to purchase the 
share of Darrell in the copartnership property, subject never- 
theless to and charged with a proportionable part of the seve- 
ral debts and incumbrances affecting the copartnership real 
and personal estate. After the agreement the executor did 
not interfere with the copartnership property, but there was 
no conveyance or assignment of the share, and the purchase 
money was not paid. 

Hunt and Gibbon changed the name of the firm from 
Darrell and Co. to Hunt and Gribbon, carried on the con- 
cern for upwards of two years, and then became bankrupt. 
The whole of the real and leasehold estates of the old firm 
remained in specie, as well as several of the debts due to that 
firm. Debts due from that firm to a lai^e amount remained 
unpaid. Darrell left assets sufficient to discharge all his sepa- 
rate debts, as well as the debts due from the firm. The exe- 
cutor having been compelled to pay all the debts of the old 
firm, a question arose between him and the assignees of Hunt 
and Gibbon as to the application of the {>roceeds of the pro- 
perty of the old firm remaining in specie* It was contended 
by the assignees that the agreement between the executor 
and Hunt extinguished the right of the former to have such 
proceeds applied in satis&ction of the debts of the old firm ; 
inasmuch as by such agreement the executor's share of the 
property was made the separate estate of Hunt, and several 
cases in support of this view were cited, which we shall now 
shortly state and examine. 

The first case is Ex parte Ruffin ; ^ there Thomas Cooper 
and James Cooper were partners in a brewery concern. 
Thomas Cooper wishing to retire, assigned his share in the 
copartnership property and effects, in consideration of a gross 

* 6 Yes. J 19. 
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sum of money, to James Cooper, who covenanted to pay ihe 
partnership debts and to indemnify Thomas Cooper there* 
from. The trade was for some time carried on by James 
Cooper alone, and he, about two years after the assignm^t, 
became bankrupt, whereupon the joint creditors of Thomas 
Cooper and James Cooper presented their petition that the 
partnership effects remaining in specie and possessed by the 
assignees of James Cooper, might be sold, and the proceeds 
applied in payment of their debts. Lord Chancellor Eldon, 
after an elaborate argument by counsel, entered fiilly into the 
question, and decided that ihe joint creditors had no equity 
by which they could appropriate the property of the old firm 
to themselves, and that Thomas Cooper was fully competent 
to Test the partnership property in James Cooper alone, and 
that such was the effect of the assignment made by him, and 
that he, after such assignment and the payment of the consi- 
deration money, had no equity to compel the property to be 
sold for payment of the partnership debts. The petition of 
the joint creditors was consequently dismissed. Lord Eldon 
admitted, that if Thomas Cooper had retained his right to 
have the partnership property sold, the joint creditors would, 
through his equity, have been entitled to what they asked. ^ 
It must be observed, that in this case the assignment was ab* 
solute, and not upon any trust or condition that the debts 
should be paid, nor even was it made subject to the payment 
of the debts of the firm. 

Similar facts occurred in the case of Ex parte Fell,^ except 
that the petition was presented by the partner who had re- 
tired, and it prayed that the specific stock and debts of the 
old partnership might be first applied in satisfaction of the 
creditors of that partnership, but Lord Chancellor Eldon at 
once dismissed the petition, making, however, the very im* 
portant observation, — " It would be very easy to avoid this, 
upon the retirement of a partner, by assigning all the effects 
upon trust to pay the debts." This observation appears to 
show that the question depends upon the assignment or trans- 
fer being an absolute one, and without any reservation of the 
right of the retiring partner to have the copartnership debts 
discharged out of the joint assets. 

\ See accordingly £x parte RuMeU, a Mont, k Ayr. 192. ' 10 Ves. 347. 
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Nearly the same facts occurred in Ex parte WiUiams, ^ ex- 
cept that upon the dissolution of the partnership there was no 
assignment or agreement in vniting, but merely a verbal agree- 
ment that the joint stock should become the separate pro- 
perty of the continuing partner^ and that he should pay all 
the debts due therefrom. Upon the bankruptcy of the con- 
tinuing partner the joint creditors presented their petition, 
which was dismissed by Lord Chancellor Eldon, who stated 
the question to be, whether by the baigain for the dissolution 
that which was the property of all had become the property 
of one. 

In Ex parte Rowlandson ^ one of two partners agreed io 
sell his share to the other for a certain sum of money, and 
the purchaser was put into possession of the whole of the 
stock, but the purchase money not being duly paid accord- 
ing to agreement, the vendor filed his bill for an injunction and 
a receiver, which were granted, and then the purchaser became 
bankrupt, and on the petition of the joint creditors. Lord Chan- 
cellor Eldon held that they were entitled to the partnership 
stock ; the interference of Uie Court by an injunction and a 
receiver having restored the property to its original character. 

In Ex parte Peake,^ Sir T. Plumer, V. C, decided that one 
of two partners who had conveyed to his copartner a moiety 
of the real estate belonging to the partnership, had as vender* 
a lien thereon for the purchase money which remained tmpaid, 
but that he could not requirb any surplus which might arise 
fiom the sale of the premises to be applied to pay the joint 
debts, finr that that would have been quite inconsistent with his 
claim as vend<Hr upon an i^reement, whereby the premises 
became the separate estate of the continuing partner. The 
conveyance in this case, it may be observed, was absolute, and 
was not BKide subject to the payment of the debts of the 
partnership. 

A retiring partner ccMiveyed to the continuing partner a real 
estate, the separate property of the retiring partner; and <me 
of the conditions was, that the purchaser shoold indemnify 
the vendor against a certain partnership debt ; the purchaser 
became bankrupt, and the creditor sued the vendor, and the 

>liVet»5. ^lB0i0^4i6. 

> 1 liad<l. 346. 
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Court of Review held, that he, the vendor, had not any lien 
on the estate sold in respect of the debt. ^ 

In £x parte Gibson/ the facts were similar to those in Ex 
parte Ruffin, and the decision was the same. Sir George 
Rose observed, ^^ It is quite immaterial how the arrangement 
here was carried into effect, whether by an actual assignment 
or an agreement to assign. Want of notice to the creditors has 
occasionally been confiidered in cases resembling the present 
as letting in the reputed ownership." This observation respect- 
ing reputed ownership seems open to some observation, for if an 
assignment or transfer by a retiring partner of his share to the 
continuing partner be valid and absolute, the conifcinuing part- 
ner thereby becomes the absolute owner thereof, and the re- 
puted ownership clause in the Bankrupt Act, which applies 
only to goods found in the possession of the bankrupt belong- 
ing to other parties, cannot apply ; and if there be no actual 
assignment or transfer by a retiring partner, or it is qualified 
or executory, the continuing partner, though he may have the 
actual possession of the whole of the copartnership stock, 
" has it," to copy Lord Eldon's words, " clothed with a trust 
for the other to apply the property for the debts, and that will 
qualify the nature of his possession, so that it cannot be said 
he has the sole possession of the specific effects or the debts, 
to bring it within the operation of the statute of King James."^ 
This position is established by tne cases which have decid- 
ed that the possession of chattels may be qualified.^ If 
a retiring partner assigns or transfers his share of the copart- 
nership goods to the other partner or partners, in considera- 
tion of a gross sum of money which remains unpaid. Lord 
Eldon held, that the retiring partner has no lien in respect of 
the unpaid purchase money as against the separate creditors 
of the party or parties to whom the assignment is made. But 
this doctrine, we think, applies only to an assignment or trans- 
fer of personal chattels, the possession of which gives a title to 
dispose of them.* 

All the cases which we have hitherto considered, apply to 

1 Ex parte Russell, 3 Mont. & A^r. 192. * Mont. & Ayr, 4» 

'11 Ves. 6, See Ex parte Peniberton, 3 Mont. & Ayr, 54a 
* 3 Barp. & Add. 498. 5 Ibid. 940, 1 Crom. M. & R. 782. 
^ 1 Rose, 419. 
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assignments or transfers in which all the partners joined, but 
in Ex parte Bumaby/ before Lord Hardwicke, there were three 
partners, and one of them assigned his share to one other of 
them apparently without the express concurrence of the other 
partner. A commission of bankrupt was subsequently is- 
sued against the partner who was not a party to the assign- 
ment, and the joint creditors of the three presented their pe- 
tition that the produce of the property which had been the 
estate of the three should in the first place be applied in pay- 
ment of the debts of that partnership, and Lord Hardwicke 
ordered accordingly. 

In Ex parte Ruffin, Lord Eldon at firat did not seem to 
approve of this decision, but he subsequently said, '' There is 
a circumstance that distmguishes Bumaby's case. The assign- 
ment was not by one to the other two, but by one to one of 
the other two, which may be very different." This distinction 
we think is very material, for if two of three or more paitners 
bargain respecting a share in the copartnership effects, such 
bargain cannot affect the right of the other partner or partners 
to have the whole of the copartnership effects sold, and the 
proceeds first applied in payment of the copartnership debts, 
upon the retirement of the partner who sells his share, and 
though this right might properly be held to be lost by laches, 
yet so long as it continues, if a bankruptcy should happen, the 
joint creditors of the old firm would by virtue of such right be 
entitled to the relief granted in Ex parte Bumaby. We may 
also observe with respect to such an assignment as in Ex parte 
Bumaby, that the parties to such assignment could not bar- 
gain as to any specific share of the copartnership effects, but 
only as to the share of the surplus which would remain to the 
party selling after payment of the copartnership debts, and 
consequently any lien for unpaid purchase money could only 
attach on such surplus ; but where all the partners in a part- 
nership concur in an assignment, they are competent to treat 
the copartnership stock as it is in specie, and to transfer any 
share of it accordingly, and not merely a share of the surplus 
to arise after payment of the debts : for the creditors of a 
partnership have no lien upon the copartnership stock, and 
consequently the partners may if they think fit dispose of it, 

^ Co. B. L. 301. 
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or any share of it, free and discharged of the debts of the part- 
nership. 

Now to apply the principles derived from the foregoing 
cases to the agreement between the executor of Danell and 
Hunt, we must first observe, that that agreement was not fw 
an unqualified assignment of the share of Darrell, but it was 
to be subject to the payment of a proportionable part of the 
debts of the partnership. This fact we think distinguishes the 
case firom the decisions in Ex parte Ruffin and the other cases 
before cited, and was sufficient to reserve the right or equity 
of Darrell's executor to have the partnership debts discharged 
out of the joint effects. It is clear that, if the agreement had been 
in trust in the first place to pay the debts of the partnership, 
such right of Darrell's executor would have been effectually 
reserved, according to the expression of Lord Eldon's opinion 
in Ex parte Fell before cited, and we think there is no mate- 
rial distinction in the agreement being made subject to the 
payment of the debts instead of in trust to pay the debts, and 
that the effect would be deemed the same in a Court of Equity. 
Further we must observe that, the agreement being made be- 
tween Darrell's executor and Hunt only, the case fiiUs within 
the rule established in Ex parte Burnaby. 

Upon the whole, then, we are of opinion that the proper course 
to determine the respective rights of the assignees of Hunt and 
Gibbon and the executor of Darrell, would be to take the ac- 
counts of the late partnership of Darrell and Co. in the same 
way as if Hunt had not bought the share of Darrell, debiting 
Hunt and Gibbon with such parts of the assets of that part- 
nership as came to their hands, and crediting them and the 
executor with such of the debts of that partnership as they 
have respectively paid ; and then to convert into money such 
parts of the property of that partnership as remain in specie, 
and to apply the proceeds of the same first in payment of any 
balance which may be due to the assignees of Hunt and Gib- 
bon upon such account as aforesaid, and then in payment of the 
sum which has been paid by the executor of Darrell in respect 
of the debts of that partnership. If there should remain any 
surplus after such payments, the same should be divided into 
three shares according to the shares of Darrell, Hunt, and 
Gibbon respectively, in the property of their partnership, and 
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the share of such surplus which shall so appear due to the 
estate of Darrell will be subject to a lien to the amount of the 
purchase money of 1000/. remaining unpaid and subject to 
such lien such share will be the property of the assignees as 
part of the separate estate of Hunt. 

Should the amount paid by the executor of Darrell in re- 
spect of the debts of the partnership of Darrell and Co. be not 
liquidated as above mentioned, he may prove the respective 
shares of Hunt and Oibbon in the deficiency against their re* 
spective separate estates. 

The foregoing observations are sufficient to afford an impar-, 
tant caution as to what should be observed on the sale of a/ 
share in a partnership. We recommend that the share should] 
be assigned to the purchaser, and if he is already a partner, be \ 
should declare that he will stand possessed thereof and of his / 
other shares, in trust to pay. all or such part of the debts due 
from the partnership as the vendor shall or may become liable 
to pay, and to indemnify the vendor therefrom, then in trust to > 
pay the purchase money, if not paid on the execution of the 
deed, and subject thereto in trust for himself the purchaser. 
There should also be a proviso that nothing in the deed of as- 
signment contained should prejudice the right of the vendor 
to require the whole of the partnership stock to be sold and 
the proceeds applied in or towards payment of the debts of 
the partnership, if he the vendor should at any time thereafter 
be required to pay any of the debts of tbe partnership. 

It seems better that the assignment should be made to the 
purchaser himself than to a trustee, for if it be made to a trustee, 
the chattels and debts of the partnership might be held in case 
of bankruptcy, to be in the order or possession of the purcha- 
ser, with the consent of the true owner.^ Notice of such 
assignment should be given to the debtors to the partner- 
ship. 

> £s parte Dale» Bock, 365. 

w. c. w. 
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Art. V. — State Trials. Specimen of a New JSdition. By 
Nicholas Thirning Moile, Esq. of the Inner Temple, Special 
Pleader. 

This volume is a specimen of a proposed new edition of the 
State Trials rendered into verse. Whether the completion 
of the work be intended, or not, we are not able to depose. 
If so, it appears to us to bq a task likely to occupy the com- 
bined lives of a score of fluent and hatntual poets, each 
living to the full age of man ; inasmuch as these trials range 
between the years 1163 and 1749, and occupy the closely 
printed pages of no less than thirty-two portly volumes. la 
this state of uncertainty, therefore, we ivill content ourselves 
with wishing the necessary long life and health to the gen- 
tlemen engaged in the task and proceed to the consideration 
of the present volume. 

Mr. Moile has selected as his specimens three trials, those 
of Ann Ayliffe for heresy. Sir William Stanley for high trea- 
son, and Mary Queen of Scots for (among other great and 
notorious misdemeanours) having countenanced the conspi- 
racy of Babington and others to assassinate Elizabeth, queen 
of this realm. Anne Ayli£fe was tried before ^^ an unyversdl 
synod of the Papystical clergye of England," summoned at 
St. Paul's, by Thomas Arundell, Archbishop of Canterbury, 
in 1419. Sir William Stanley was impeached by Sir Robert 
Clifford of high treason about Christmas 1494, 10 Hen. 7, 
and beheaded on the 15th of February following. — State 
Triab, vol. i. p. 277. According to Lord Bacon's account, 
" On the morrow after Twelfth Day the king being at the 
Tower was advertized that Sir Robert Clifford (in whose bo- 
som most of Perkinis secrets were layed up) was come to 
London." Clifford being admitted to the king, '^ did amongst 
others (of himself not interrogated) appeach Sir William 
Stanley, the lord chamberlain of the king's household." 
The king, though much amazed and distressed at such a 
charge against Stanley, he having saved his life and set the 
crown upon his head, his brother also having married the 
king's mother, gave order that he should be restrained to bis 
apartment. On his examination before the Lords, ** he denied 
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little of that wherewith he was charged, nor endeavoured 
much to excuse or extenuate his fault.*' The motive for 
Stanley's defection appears doubtful, nor does any appear to 
be suggested but his failure in obtaining the earldom of 
Chester, for which he applied to the king. 

We have thought it necessary to mention these facts, as 
Mr. Moile dashes at once in m^ias res, leaving his readers 
considerably in the dark as to the circumstances which led 
his hero into so perilous and calamitous a position. Of the 
last specimen, the trial of Mary, the facts being sufficiently 
notorious, and it being our intention to refer to it before we 
conclude our remarks, we shall say nothing in this place. 

In his preface Mr. Moile describes his ear as '^ not averse 
in leisure moments to the lighter recreations of the muse, nor 
insensible to the peculiar melody of our earlier versification." 
He then deplores the spare opportunities afforded to students 
of the English law for singing, and contrasts with much 
feeling their unhappy case with the better fortune of the 
Roman youths who " thus acquired the laws of the twelve 
tables." Glancing reproachfully at the Pleader's Guide, as 
partaking too much of a levity inconsistent with the gravity 
of the subjects of which it treats, he proceeds on the authority 
of Mr. Jardine, whom he designates as his learned friend and 
competitor, to draw a parallel between criminal trials and tra- 
gedy, — in seeming unconsciousness of the fact that an ela- 
borate parallel had appeared already from the pen of the 
most distinguished poetic practitioner (or practising poet) 
that the profession, from its first formation on the breaking 
up of the Aula Regia, has had to boast — 

*' I rejoice, indeed, (says the author of Ion, in his Preface) 
to trace in that form of poetry, which I have chiefly loved, an 
analogy to the greater occasions, and the nobler excitements, 
of my own profession. Like a tragedy, a momentous trial 
embraces within a few hours an important action, — condenses 
human interests, and hopes, and passions within its anxious 
circle, — is restrained, bounded, and dignified by solemnities 
and forms, which define it as a thing apart from the common 
succession of human affairs, — developes, sometimes, affecting 
traits of generosity, or is graced by the beauty of suffering, — 
and is terminated by a catastrophe anticipated with quivering 

VOL. XXI. NO. XLiV. Z 
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expectation^ which may decide character, fortune, or life 
itself, — with sometimes a background of public interest, wheie 
the struggle of principles, and the fate of parties, may be aeen 
in the intellectual peropective. But this is accident, rather 
than art." — 

Our author then proceeds on his own bottom and responsi- 
bility to demonstrate the resemblance of nisi prius to comedy. 
— " The action of replevin, indeed, has aleady engaged the 
labours of both painters and dramatists : under the name of 
* The Rent Day,' it has drawn tears from thousands at our 
national theatres ; and the pencil of a Wilkie has proved a 
common law or statutable distress may become of all others 
the most pathetic* But though, in both those works, the 
declaration and avowry are admirably delineated, there can 
be no doubt that the whole of the pleas in bar would be bad 
on a general demurrer. Succeeding artists may avoid this 
fault :—and the design give rise to an emulation no less noble 
than that of Timanthes and Parrfaasius to delineate the trial 
of the controversy for the arms of Achilles." 

After thus indicating the peculiarities which make legal 
proceedings a meet object of the muse, he acquaints us with 
the course of events which led to the publicatioh of this vo- 
lume. We regret to say that they involve the demise by 
shipwreck of a pupil of the author, of whose private life and 
disposition some interesting anecdotes are appended. It 
should seem that the design of this work had long suggested 
itself to the author's mind, but, time and the hour not having 
suited, it was laid aside until the discovery of part of the 
poems now before us during a search in his pupil's cham- 
bers as executor. Prompted by this happy accident, Mr. 
Moile put his shoulder to the wheel, and the three specimens 
were completed. But for Ihe marine disaster which hap- 
pened to the author*s ill-starred pupil, there can belittle doubt ' 
that he would have pursued his harmonious toil, and it is to 
be hoped that the twenty hypothetical gentlemen above al- 
luded to, warned by the fate of their early colleague, will 
by no means " go down to the sea in ships " during the 
progress of their labours. Mr. Moile then manfully rescues 
his craft from any imputation of pedantry which may attach I 
to it, stoutly maintaining that a man may be a good special ■ 
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pleader, and yet capable of ** even the nicest appreciation 
of a opera ballet/' and further intimating that he in his older 
growth most cheerfully affects and covets ** that graceful 
and refined spectacle/' Nor does he marvel at this, seeing 
" that the ballet is evidently borrowed from the ancient 
revels of the inns of court, in whose stately dances periiaps 
the art — now lost — was then practised, of representing by 
solemn gestures and measures, and with their fe^ in walk- 
ing, the intricacies of law suits, and the reasonableness of 
their decisions." So concluding a most pleasant preface, Mr. 
Moile places his poem before the mixed tribunal of poets and 
lawyers. 

On the poetical part of Mr. Moile's work we are unwilling 
to«pass a severe judgment, as we are ignorant what opportu* 
nities he may have had of cultivating his muse ; and if we 
point out a few blemishes, they will be intended as beacons 
by which his future auxiliaries may be enabled to avoid similar 
dangers. Assuming, however, that Mr. Moile has had no 
other tuition in the '^ gay science" than such as he has drawn[ 
from special pleading precedents, the following description of 
Anne Ayliffe at the stake, if it does not entitle him to great 
praise, will do no discredit to his capacity for investing such 
topics with a new description of interests 

*< No more resisted she, nor further spake, 
Not even when stayed, and stationed, at the stake : 
Nor when smiths manacled her waist, and beat 
The tivets home, that locked her arms and feet : ' 
Nor yet when wood was piled above her knees : 
Nor when it smoked, and crackled,, to the breeze : 
Nor when flames inward turned, and upward towered. 
And half concealed their prey, and half devoured. 
But mute she writhed, and struggled with her chains. 
Till, worn with efforts, and exhaust with pains. 
Just ere her head, which heaved from side to side. 
Dropped on her breast, to heave no more, — she cried,— 
And owned,— as far as words were understood 
By one removed few paces from the wood, — 
Words, which misjoined repentance, and despair, 
With ill-conned fragments of our holiest prayer, — 
She owned, — a fiend they served betrayed them thus^ — 
But, God, as we forgive it, pardon us ! . 

z2 
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With wbich, her dextral hand, till then preserved, 
Rose, as to sign the cross, but — dropped unnerved. 
I Whether, when as this veil of flesh is riven. 



Some view of things divine is nearer given. 

Or pain unmasks hypocrisy and lies, — 

If some live miscreants, none a miscreant dies." — ^pp. 90, 91. 

As the trial of Mary will aflTord the greatest interest to the 
general reader, we shall now devote our attention and remarks 
to that especially. 

It is known that a commission was sent to Fotheringay 
Castle, consisting of the Lord Chancellor, Lord Treasurer, 
Oxford, Kent, and others who are duly set forth in the State 
Trials, Vol. I. p. 1171. Preparations are made for the tri|J, 
the Court assembles, the judges are seated, and Mary is sum- 
moned to the presence. At this point the poem opens. Mary, 
having latterly led somewhat of a secluded and monotonous 
life, expresses a natural surprise in the two first lines of the 
poem : — 

" Wherefore, Lord Treasurer, are we honoured thus ? 
What means this pageant, roost unused to us ?'* 

She then takes some exceptions to the conduct of her au- 
dience in not rising to do her honour, wishes to know the 
terms of the indictment, and inquires 

" Why come these councillors of England down ? 
Peers, judges, Serjeants, doctors, why come down, 
With book and brief to drive a deadly suit ?" 

concluding an impassioned and forcible remonstrance with 
these two lines — 

" Hear, say ye, first ? 1 must : — and after bear 
Your pleasure ? Read it ! Ma^ I have a chair ? " 

Whether this very reasonable request upon the part of her 
majesty — a female, with the prospect of a long trial before 
her — was gmnted or not, the poem does not say, and therein, 
as it appears to us, leaves the gallantry of the judges in la- 
mentable question. The charges are then gone into and the 
counsel named. For the crown appeared Mr. Attorney-Gene- 
ral Popham, with him Egerton Solicitor-General, Gawdyj 
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two solicitors^ and Doctors Dale and Ford ; the prisoner was 
undefended as she ha*self says : 

" My papers seized — no counsel for my cause.** 

That the bar attending those sessions allowed a beautiful 
and defenceless woman to appear without counsel, is a re- 
proach which will eternally attach to them — fortunately their 
names do not transpire either in the poetic report or the old 
prose edition with which the other parts exactly tally. 

Mary being called upon for her defence complains much, 
and we think justly, of her having been entrapped into Eng- 
land upon promise of safety, and then evilly entreated. She 
comments upon the evidence brought against her ana the 
character of the witnesses, and in speaking of two of them 
uses this strong image, 

" Apart, Curie's lips shall give the lie to Naw's, 
Or both their tongues cleave speechless to their jaws. 

Supposing it necessary to have introduced this instance of 
the " vox faucibus haesit," it is a piece of peculiar good for- 
tune to Mr. Moile, that the name of the second witness so 
excellently helped his metre. Indeed, this is only one of the 
many cases in which we have seen a great providence hovering 
over poets, and, in a pressing emergency of rhyme, bringing 
them felicitous aid. Take for example the well known lines 
of Swift: 

*' Thus at the bar the booby Bettesworth, 

Though half-a-crown o'erpays his sweats worth, 
Who knows in law, nor text, nor margent, 
Calls Singleton his brother Sergeant.'' 

The rhyme, according to Scott, is said to have been sug- 
gested by a casual circumstance. A poiter brought a burden 
to the Dean's house while he was busy with the poem and 
labouring to find a rhyme for this uncommon name, the more 
anxiously, tliat Bettesworth exulted in the idea of its being 
impossible! The fellow's demand being considered as exor- 
bitant, he wiped his forehead, saying, with the humour of a 
low Irishman, " Oh ! your reverence, my sweat's worth half- 
a-crown," The Dean instantly caught at the words, " Ay, 
that it is, — there's half-a-crown for you." The author of a 
nMdem poem, printed for private circulation, has availed him- 
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selfj with simitar felicity, of Mr. Vigors' election to the secre- 
taryship of the Zoological Society. His name being the only 
word in the English language that rhymes to tigers^ a large 
part of the animal kingdom would probably have remained 
unsung but for an accident. 

The succeeding part of Mary's defence is written not only 
forcibly but with some poetic success. Towards the end in- 
deed, perhaps with the deep purpose of pourtraying the de- 
creased force of her Majesty's remarks owing to exhaustion, 
the rhythm and tone of expression become rather attenuated. 
Mary, however, still stoutly rates her judges, and takes issue 
with them upon many points : 

" But I forget my place : as he who chid 
The high-born Hatton, shows — he never did, 
I know not where I am you mean — I do — 
And would — these Lords as well remembered — who."— p. 296. 

■ • 

These lines, and some others in their neighbourhood, though 
containing a spirited remonstrance on the part of Mary, still 
must be considered as representing what Mr. Moile informs 
us so much delights his ear, " the peculiar melody of Eng- 
lish poetry.'' Whether ordinary ears might not be better 
content with versification in which the melody contains less 
peculiarity, is a question.. Leicester rises in answer to the 
queen : , 

'* He smote his bosom, bidding Heaven attest, 
And lay the line and plummet to his breast, 
And judge, from justice should his judgment vary, 
Through hate or anger towards the Lady Mary." — ^p. 302. 

The second of these lines, we presume, intends to infer 
that Leicester was a freemason ; the two last are something 
beyond our understanding, except that Leicester wished to 
gain credit for the best possible intentions towards the pri- 
soner^ so far as a strong sense of justice would pa'mithim; 
and he goes cm to say that he shall not be influenced by some 
of her remarks personally unpleasant to himself. Upon bis 
taunting her with the muitkr of Darnley, some recrimination 
ensues, the queen intimating that, if every body had their 
due, Leicester himself aiight be subject to aiudi obaerralkw 
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on some similar subject ; she also alludes to the murder of 
Rizzio, as somewhat of a set-off to that catastrophe, express- 
ing an opinion that Damley had no more than his deserts, 
but at the same time denying all participatbn in the fact. — 

*' The crime be dared o'ertook him in the end, 
A fate that crime deserved, but never can defend ; 
Night palled the deed, no eye, save God's, could see, 
But, Rizzio was avenged — and not by me." — ^p. d08, 

Mary proceeds much in the same strain, referring in some 
spirited verses to certain* other alleged peccadilloes of her 
committing, which, not being the points in immediate issue, 
lead Beale to remonstrate with Lord Burleigh, and inquire 
how long the time of the Court is to be occupied in such di^ 
gressions. — 

" Through my wrong. 
Cried Burleigh, it has been abused too long." — p. S%\, 

He also intimates, that if she wishes to indulge further in 
such a course^ she must seek some other occasion and tri- 
bunal — 

^' I will, she cried — to Heaven, and raised her face ; 

I will, for audience — seek some other time and place/' — p. S%%. 

Waldgrave, Q. S,, then commences his reply, which gives • 
Mn Moile occasion (in the text) to draw an animated picture 
of the leading merits which entitle an advocate to hope for 
success in his profession^ and (in his notes on the subject) to 
insist that the Bar of England was never more fruitful and 
abundant in distinguished men than at the present day, which, 
as he speaks generally and gives no particular instances, 
must prove a great comfort and solace to all those members 
of the profession who view themselves in that light; the 
number of whom, it is conjectured, half a dozen would not 
sufficiently embrace. 

Mary again addresses the court, and the poem concludes 
with the following lines, referring to her rival and cousin Eli-^ 
zabeth* 

** In that dark hour, when follies lose disguise^ 
When crimes, in shape deformed and odious, rise— ^ 
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Like giant fiends, impatient of control^ 
To count their rights, and claim the forfeit soul ; 
If my forgiveness can appease their yell, 
I. do foi^ve her» — ^Heaven forgive as well I 
Long live the Queen I untouched by others' ills, 
Live» with each blessing reft from her she kills. 
Live, to be lauded for the deed, and reign 
Long as her realm can wish,* or heart sustain. 
And, if there be, as — ^pardon, God ! there are. 
Whom I have injured of the world afar. 
Or be of you, whom I have injury done, 
As — witness^ God ! I think there is not one. 
May all my suffering past — appease their hate. 
Or suffering yet to come — their vengeance sate ! 
And now we separate till the day of doom. 
I speak already from beyond the tomb- 
Report aright in Westminster my words ! 
As I shall yours in Heaven, Farewell, my Lords I'^-r'p. 334. 

At the end of the poems vrill be found some good notes, 
treating upon subjects connected with the text in a legal 
point of view^ and forming a commentaiy which will interest 
even those who may discern in the poems more of the '' pecu- 
liarities of English poetry" than we have noticed. On the 
whole, we consider that Mr. Moile (a name, by the bye, which 
we do not immediately recognize as adorning any pillar or 
post in the Temple precincts) has at the least done sufficient 
to draw attention to the poetic and dramatic qualities of the 
State Trials. Had he taken a little more pains to perfect his 
versification, fewer persons would have been tempted to revert 
to the prose edition than may probably do so now. Of bis 
plan for linking legal matters to immortal verse, vee think 
most favourably, and give it our hearty concurrence. If we 
have any regret upon the subject, it is that he has not gone 
far enough, in not proposing that the aid of the sister art, 
music, should be called in ; for it cannot be doubted that the 
effect of conducting our legal proceedings with the assistance 
of music, would be at once sublime and refreshing. Not that 
iVe hope to see such a change introduced into our courts sud« 
denly and without preparation, as we are averse on all sub- 
jects to any violent and ill-considered alteration. Such a 
reform, like all others, should be effected by degrees* At 
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present it would be out of the question^ as we believe few at 
the bar^ and none of the judges, can attune their voices to 
melody. But as Mr. Moile mentions that he had one pupil, 
he probably has more ; and if he and others were to establish 
** normal schools of legal harmony*' in their chambers, each 
succeeding generation would gradually approach the desired 
result. We should then have the grander performances ia 
Banc varied by the '^ classical chamber Concerts'' in the 
Bail Court. Popularity would soon attach to the perform- 
ances and the characters connected with them, and John 
Doe and Richard Roe would become. as favourite heroes of 
romantic ballads, as '' Roland the Brave" or *^ Young 
Lochinvar." Thus the special pleading father, fortunate in 
a vocal family, might, during the brief relaxation snatched 
from his morning's toil, be at once refreshed and solaced by 
deliberations not wholly foreign to the pursuits of the day. 
How beautiful, moreover, it would be in pacing upon a 
moonlight night the terrace overlooking the silver Thames, 
to hear, mingled with the soil plashing of the water, the 
deep rich tone of a Demurrer making harmonious concord 
with the high treble of a Special Plea ! and how much might 
be done towards carrying out the principle '' of bringing law 
home to every man's door," if reports, done into verse and 
set to the music of popular airs, were sung in every street, and 
greedily listened to (as they most assuredly would be) by the 
populace ! 
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ART. VL— CHANCERY REFORM. 

1. On the Present Umettled Condition of the Law aiui its 
Administration^ . By John Miller, Esq., of Lincoln's Inn. 
London, 1839. 

2. An Address to the Public, ^c, on the Present UnsaiisfaC' 
tory State of the Court of Chancery, ifc. By Gteoi^ 
8pence, Esq. Q. C. London. 1839. 

Mr. Miller was the first English lawyer in modem times 
who took a comprehensive view of the constitution and ad- 
ministration of the entire body of our law, and his ** Inquiry 
into the (then) Present State of the Civil Law of England/' 
published in 1825, bears about the same relation to Lord 
Brougham's great speech in 1828, that James Taylor's services 
in promoting steam-navigation bear to Fulton's in the same 
department of discovery. Mr. Spence has distinguished him- 
self for many years, both in and out of parliament, as one of 
the most active and zealous reformers of the Courts of Equity. 
We place their works in immediate juxta position, because a 
large part of Mr. Miller's relates to the Courts in question, and 
we cannot afford space in this number to discuss any other of 
the important questions suggested by him. Moreover, it would 
be altogether hopeless at the present moment to endeavour to 
draw attention to the condition of the common-law courts, 
which for some reason or other have always possessed compa-. 
ratively little interest for politicians ; and it may even be 
doubted whether the cry of Chancery Reform, so long and so 
often a favourite party topic with the Whigs in the good old 
times of Tory chancellors, will exercise the same spirit-stirring 
influence now that there is no longer an Eldon to be assailed. 
Were Mr. Pemberton to ask again, as he asked in 1 826, whe- 
ther the government had any measure in contemplation. Lord 
John Russell would probably reply, as he replied then, that 
the government would prefer waiting for an opening. Yet 
if this depended at all on the amount of the evil, there never 
was a fairer opening than now. On the 1 1th of January, 
1839, as Mr. Spence informs' us, the business of the Court 
of Chancery stood thus : — There were 656 causes and other 
matters, including 20 demurrers, waiting to be heard be- 
fore the chancellor and vice chancellor ; the causes at the 
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bead of the list having been set down and ready for hearing for 
about three years. There were 303 causes and other matters^ 
including three demurrerSi waiting to be heard before tbe 
Master of the Rolls ; the causes at the head of the list having 
been set down and ready about a year and a half. Total, 859 ; 
as large a number as is ever likely to appear upon the list^ since 
in the teeth of such an arrear nothing but imperative necessity 
could induce a party to set down a cause. Striking the ave* 
rage between the courts^ Mr. Spence states that two years 
may be taken as the average time of waiting for a hearing. 
But each cause, on an average, comes before the court twice. 
In each cause, then, according to the last year's rate of pro- 
ceeding, four years must be wasted in absolute inactivity. 
But during this time, the parties may die, or marry, or some 
other change in their (or one of their) circumstances may take 
place; a supplemental suit becomes necessary ; a hearing^' on 
further directions" must be had \ and the period of waiting 
may be doubled or tripled. ^^ No man, therefore," concludes 
Mr. Spence, ^' can enter into a Chancery suit with any reason- 
able hope of being alive at its termination if he have a deter- 
mined adversary.-' 

Mr. Miller arrives at nearly the same conclusion^ but expa- 
tiates more on other causes of delay. Speaking of litigants in 
courts of equity, he says : — 

'* They are destroyed, not by any act of obvious violence or 
error, but by the simple process of exhaustion. The voluminous- 
ness of pleadings, examioations, affidavits, and exhibits ; the inter- 
minable references of the Court to the Master, and appeals from 
the conclusions of the Master to the Court ; and tbe innumerable 
technical difficulties which retard and embarrass every stage of the 
procedure, all sit lightly on the judge, counsel, and solicitors, but 
are terrible to tbe litigants, by whom the cost of all these opera- 
tions must be ultimately paid. It is because I know such things 
to be constantly going on, and observe the extensive distress and 
ruin which they entail upon the suitors, which obliges me to express 
a doubt, whether this country, wealthy as it is, be either able or in- 
clined to endure the present cumbrous formalities of courts of equity 
much l<mger. There must be an attempt made to find out a shorter 
road to truth and justice. Various circumstances render the pre- 
sent a very fit time to set about it. Should this opportunity be 
negl^ted, and tbe noiseless but just and general wishes of ^ pub- 
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lie continue to be disappointed, the whole system may upon some 
emergency give way before a storm of popular discontent, which 
timely and judicious amendment would have eflTectually prevented." 

When a man of Mr. Miller's frame of mind talks in this 
manner, things must be getting serious. We hasten, therefore, 
to call attention to the most feasible of the proposed mea- 
sures of reform. Of these Mr. Spence enumerates three, all 
based on the assumption that the existing tribunals are unequal 
to the business. 

1. Lord Cottenham*s plan was to create a permanent chief 
justice, on whom the judicial duties of the Lord Chancellor as 
chief judge of the Court of Chancery were to devolve; the 
Lord Chancellor to preside in the House of Lords and the 
judicial committee of the privy council, and discharge the same 
political functions as at present. 

2. Lord Langdale proposed to ti*ansfer all the political 
functions of the great seal to a Lord Keeper, who was to fill 
much the same post as the minister of justice in France ; and 
to render the Lord Chancellor exclusively and permanently 
a judge. A supreme general Court of Appeal was to be con- 
stituted with a peimauent president. 

3. Lord Lyndhurst proposed merely to appoint another 
Vice-Chancellor, who was also to preside in the judicial com- 
mittee. 

Lord Langdale's plan, though so comprehensive in its ob- 
jects, is in reality founded on a much narrower estimate of the 
general bearings of the question than the other two. In review- 
ing Sir Edward Sugden's letter to Lord Melbourne in 1836, we 
took occasion to dwell at some length on the probable effects of 
separating the judicial and political functions of the Chancellor. 
We then demonstrated the utility of a first-rate lawyer m the 
cabinet, where accurate legal knowledge must be almost hourly 
in request, — ^the advantage in', a constitutional point of view 
of keeping open the only remaining avenue by which unaided 
talent can work its way to nobility, — and the lustre thrown 
over the whole profession by the proud position of its chief; 
urging particularly in illustration of this last topic what can 
never be too frequently impressed upon the legislature, that 
the evils of litigation will always be found augmenting or 
decreasing in exact proportion to the degradation or elevation 
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of lawyers as a class.^ Now, since Lord Langdale*s minister 
of justice would undoubtedly be appointed with reference to 
much the same considerations as the Home Secretary, and his 
plan avowedly proceeds on the assumption of the utter incom- 
patibility of the judicial and political functions, it strikes us to 
be utterly inadmissible, and fortunately its speculative charac- 
ter is quite sufficient to insure its rejection in either house. 

Lord Cottenham's has been deemed open to the same sort 
of objection. Deprived, it is contended, of his original juris* 
diction in equity, the Lord Chancellor will insensibly deteri- 
orate and come in time to be regarded as an inefficient judge 
of appeal — 

" Now then," says Sir Edward Sugden, " arises the danger, that 
the office of Lord Chancellor may hereafter be filled more with 
reference to his political than his legal abilities. One thing is clear, 
that he would exercise no original jurisdiction, for none would be 
left for him ; and unless he was daily sitting in a court of justice, 
not simply reviewing the decisions of others, but bringing his own 
mind and principles to bear originally upon cases as they arise, 
he would not be competent to decide with advantage on appeals. 
He will as it were be a stranger to the family of the* law, under 
whose roof he ought to dwell. He will find it difficult to gain the 
respect of the bar, or to win be confidence of the suitors." — 
Letter on the Appellate Jurisdiction^ p. 19. 

*' * And what (exclaimed Lord Lyndhurst) will be the character 
of the Judge of Appeal ? He also will be selected fiom the high- 
est rank of the legal profession ; he doubtless will be a man of the 
same capacity, the same powers of mind : but every member of 
the profession must know that the intricacies, the subtleties of 
equity, are difficulties not depending on statutes. And is it to be 
supposed that such a man can have his intellects kept alive, his 
faculties sharpened, his mind invigorated by having to decide 
fourteen or fifteen appeals in this house in a-year — and one or 
two appeals before the Committee of the Privy Council? And 
what will be the result of such an arrangement ? Why that the 
Appellate Judge will become inferior to those whose judgments 
he is called upon to overturn. Can any thing be more dangerous 
in practice? Will suitors be satisfied? Will the profession have 
confidence in him ? No. The evils will be as great in reality, 
as they are supposed to be." 

^ See 15 L. M. p. 128 — ^145, where these leToral topaciare expanded and con« 
firmed by authority. 
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With the highest possible respect for these authorities, we 
cannot say we are quite convinced by their reasonings. 'We do 
not believe that a first-rate lawyer would require this constant 
and peculiar sharpening of the faculties, — for example. Lord 
Lyndhurst himself has been several years out of actual prac- 
tice, yet no one doubts that, were he to be replaced in the 
Exchequer or the Court of Chancery to-morrow, he would 
make one of the best judges that ever sat upon the bench— 
and admitting that a judge daily occupied with original causes 
in equity would be more at home in appeals from the equity 
courts, he would be less fit for Scotch and common law cases, 
and would moreover be often called upon to confirm or re- 
verse decisions of his own. Mr. Miller makes some excel- 
lent observations on this subject : 

'' When Lord Lyndhurst speaks of the decision of fourteen or 
fifteen appeals in the House of Lords, and one or two appeals in the 
Privy Council as the whole of the judicial duty which the Chancel- 
lor would have had annually to perform, he must have forgotten 
for the moment the amount of business then actually transacted in 
those places, and also that increase of it which under any possible 
arrangements would almost inevitably have accrued. And if it 
can be shown that a permanent appeal court would have sufficient 
appeal business, it surely ought not to be taken for granted, with- 
out proof, that lower professional attainments or a less vigorous 
exertion of them, are required for the full discharge of the duties 
of a judge who merely reviews the decisions of others, than of one 
who exercises original jurisdiction. In the former case, the appli- 
cation of the faculties of the mind is considerably different from 
what it is in the latter, but it does not follow that the legal attain* 
ments required are of a less judicial or laborious character. There 
would not be the same occasion for that mechanieal dexterity and 
readiness which subordinate judges sometimes shew in the disposal 
of mere matters of practice, but there would be a much larger de- 
mand for an exact and extensive knowledge of the rules of law and 
equity, in affirming, reversing, or varying the decrees of the infe- 
rior courts which came before them. The modification of decrees, 
and the directions with which they are sent back, are always points 
of the utmost nicety and difficulty. That a permanent court of 
ultimate appeal would not afford sufficient opportunities for the 
display of legal acuteness and legal learning, is one of the last ob- 
jections I should have expected to find urged against it. 

'* If the objection he well founded^ it amounts to a condemmt'ton 
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of tie wkoUf or mtarhf tie 'mUU wUimaie mffod cemrU cf Eeropc. 
After diligent inquiry I bare not lieaid of a single court of ulti- 
mate appeal in any part of tbe eontinent, where any of its judges 
at the same time exercise original jurisdiction in a separate court. 
If there are any such instances, they are extremely rare. I believe 
there is no instance of such an usage to be found in Austria^ Prus- 
sia, France, Holland, or Naples. Should it prove to be the fact, 
that the judges who sit in appellate courts on the continent, seldom 
if ever exercise original jurisdiction, it afiords ground for hesitating 
to admit a principle as certain, which has not been acted upon in 
tbe rest of the civilized world.** — Miller, p. 132 — 154. 

It has not yet, he adds, been rect^nised as a settled principle 
even in our own country, for ever since 1813 the Lord Chan- 
cellor has been little else than a judge of appeal. The same 
considerations were pointedly urged by Lord Langdale in the 
House of Lords. 

Bat although we lay little stress upon the objections al- 
leged to lie against Lord Cottenham's proposal in principle, 
we quite agree vrith Mr. Spence that, under existing cir- 
cumstances. Lord Lyndhurst's is the most practicable and the 
most likely to be adopted of the two. This, therefore, we 
gladly join with him in recommending to the immediate no- 
tice of the l^slatuie. The bare appointment of an additional 
judge, however, would do comparatively little towards the 
reduction of arrears, unless it be provided that the Vice- 
chancellors shall exercise a co-ordinate jurisdiction, in such 
matters as may be confided to them, vrith the Chancellor, and 
the appeal lie directly to the Lords. 

It may probably be asked whether the grounds on which 
the appointmoit of a new judge was opposed by Mr. Spence 
and others in 1830, do not exist still ; the principal being 
that it viras useless to accelerate the hearing of causes, when 
they were sure to be blocked up and detained during an 
equal space of time in the offices. . Mr. Spence's answer is, 
dmt, though the offices have not been completely set to rights, 
a good deal has been done towards clearing away the obstruc- 
tion. A better answer vrould be, that, whatever was the case 
in 1830 (and we suspect that party feeling had more to do with 
the throwii^ out of the bill than Mr. Spence may be quite 
willing to admit) there can be no doubt that at the present 
moment a huge amount of poative independoit delay is occa* 
Bioned by the inadequacy of the judicial establishment. 
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Mr. Spehce suggests to Lord Abinger the propriety of 
bringing in a bill to remove some technical difficulties which 
impede the efficiency of the equitable jurisdiction of his Court; 
and Mr. Miller recommends a yariety of useful improvements, 
which some time or other we shall be glad to examine in de- 
tail. For the present^ we confine ourselves to making known 
the full amount of the evil, and pointing out a safe and easy 
palliative ; for we cannot conscientiously term so very limited 
an alteration a cure. 



ART. VIL'-'LIFE OF LORD ELDON— (eonc/iicfece.) 

Thodgh his impressive warnings were too slightly heeded, 
Lord Eldon, the Nestor of the House in age, and the Scxvola 
of his profession in experience, still persisted for a few years 
subsequent to the passing of the Reform Bill in urging ap- 
peals upon the assembled peers against a too facile compliance 
with popular demands, or any surrender of their undoubted 
privileges. '^ The high in rank," he said, ** the high in mind, 
the high in opulence, ought to unite in securing the inde- 
pendent powers of the House of Lords.*' He denounced with 
patriotic firmness the unconstitutional scheme, which a ma- 
jority of the Grey cabinet had advocated to their shame, of 
stifling the expression of opinion in that branch of the legis- 
lature by a large creation of unilateral peers. 

** He would fearlessly affirm that any of the acts of James 
the Second were as excusable as. would be the act of that 
monarch, who should give his sanction to such a measure." 
A bold but memorable declaration. '^ His life,'* he declared, 
" was of little value, and his property might be transferred 
to fructify in the pocket of some otherwise pennyless finan- 
cier. He could not think with satisfaction on the effect of a 
system which might send the sovereign of a country abroad 
to provide for himself as a teacher of music, or mathematics, 
and import him back as a Citizen King. Bred as he had been 
in loyalty, living under the law, and revering the constitution 
of his country, now that he had arrived at the age of eighty 
he would solemnly declare that he would rather die in his 
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place than not state^ that the proposition that the Peers of 
England had no interest in these popular questions^ was the 
most absurd one that had ever been propounded there or 
elsewhere. He would not belie every act of his former life." 
At the age of eighty it was not in the course of nature 
that he could long/ vex the dull ear of the House/ or ' lag, 
superfluous veteran^ on the stage.' His voice had become 
too feeble to be audible beyond the verge of the peers who 
sat immediately around him. He was listened to indeed 
with grateful assent^ or respectful silence, for none could re- 
fuse their tribute of admiration to the vigorous spirit and 
unswerving sincerity of the octogenarian statesman. They 
could even forgive the testiness natural to his time of life, 
into which these perpetual innovations betrayed him. '* Their 
lordships lived in times in which nothing surprised him. He 
should not be surprised if a north-west passage were disco* 
vered to-morrow : he should not be surprised if the discovery 
of the longitude, that desideratum through so many ages, 
should immediately follow the former discovery ; but if any 
thing could surprise him, he should be surprised at hearing 
that any man could sit in either house of parliament without 
taking, the oaths which by law were required." The startled 
peer was soon exposed to a surprise still more unpleasant^ the 
agitation of legislative measures, then first openly avowed by 
men in authority, for alienating the revenues of the Church of 
England established in Ireland. '^ He would solemnly deny 
that the State had any right to appropriate the property of 
the Church at all. He now left behind him as his most 
solemn and deliberate declaration that no lawyer on earth 
could prove that, according to any known principle of law, 
the surplus in question could be appropriated to any other 
than Church purposes." In 1834-5, as the infirmities of age 
stole upon him, he began to relax in the punctuality of his 
attendance, and to withdraw from consultations over which he 
exercised a waning influence, and which, in his opinion, neither 
tended to the good of his Church, nor the safety of his King 
and Country. The last legislative proceeding in which he took 
a part was the Liverpool Freemen's Disfranchisement Bill, a 
vindictive party measure and opposed to his sense of political 
justice. ' True to himself he resisted this as he had every 
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former attempt of a similar nature, and to hifi great content 
succeeded. Against the Municipal Corporation Bill, though too 
much enfeebled to attend the discussion, he protested loudly 
in private, with feverish alarm, as leading directly to confusion. 
Its interference with vested rights shocked his sense of equity 
even more than the sweeping clauses of the Reform Act. To 
set at nought ancient charters as so many bits of decayed 
parchment, and destroy the archives of town-halls, seemed in 
the eyes of the old Magistrate, for so many years the guardian 
of corporate rights, a crowning iniquity. He would have 
gladly voted a special commission, according to Sir Charles 
WetheraU's joke, though fSetr from sharing in his merry hu- 
mour, to try the Cabinet for corporation-breaking. Pale as 
a marble statue and confined to bis house in Hamilton Place 
by infirmity, he would deprecate equally the temerity of 
ministers and the madness of the people; and his vaticina- 
tions, like the prophet's scroll, were full to overflowing with 
lamentations and woe. His correspondence for some years 
previously had borne marks of the troubled gloom with which 
he viewed the changes gradually darkening over all he had 
loved and venerated, till he felt almost a stranger to the 
institutions of his native land. We have been favoured by 
his friend Sir Robert Vaughan, the hospitable Tory baronet of 
North Wales, who happily survives to see the restoration of 
sound Conservative opinions, with the following letters highly 
characteristic at once of the old Earl's urbanity and depression. 
** Dear Sir Robbrt, 

*' I owe to your kindness and I beg you to accept 
my best thanks for some moor game which I received here yester* 
day. You cannot conceive how this token of long-continued 
kindness to me exhilarates the old man, who has through life 
esteemed you. 

<* The House of Lords seems at last to have thought that it 
ought to do its duty. 

" I think the Houses will be involved in collision when they meet. 
" I trust the cause of my country to that Great Being, who alone 
can say to the madness of the people as he can to the raging waves 
of the ocean, * Hither shall you come and no further.' 

" Let us begin to do, and persevere in doing our duty, and then, 
discouraging as the prospect is, we may hope for better days. 

<< Your much obliged, 
" Encombe, Sth Sept. Eidon**' 
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The letter of a later date Ib marked by a tone of equal 
despondency. 

" Dear Sie, 

** Many, many thanks to ^ou for your kind remem* 
brance of me. 

" Your kindness gives a support to my constitution almost worn 
out by age, and which nevertheless will survive I fear, if it has not 
already survived, the constitution of my country. 
" Again many thanks to you from 

** Your obliged and faithful friend and servant, 

" Eldon." 

The times were out of joint, and men of the firmest minds 
looked with alarm at the troubled aspect of political afiairs, 
but the nerves of the ex- chancellor were unstrung by domes*- 
tic bereavements. He had now ' in his reverence and his chair 
days/ according to the sad but common lot of those who live 
very far into years, a comparatively solitary home. The first 
severe domestic affliction of Lord Eldon was so far back as 
the 24th of December, 18Q6, on the death of his eldest son 
John, who had only a year and a half previously married the 
daughter of Sir Matthew Ridley, and had become but ten 
days before the father of the present Earl. The Hon. John 
Scott was of an amiable disposition and graceful mind, fiiU 
of jest and frolic in society, but too convivial for a delicate 
and asthmatic constitution. He had then been sufiering fix>m a 
slight indisposition and from much anxiety, but his death 
was very sudden, and shocked his father the more as he 
might have been present at the time. In the morning no 
apprehensions of his being in danger were entertained, and 
Lord Eldon had left home to attend to some pressing business, 
but in the course of the day a communication of an alarming 
nature was forwarded to him, requesting his immediate at- 
tendance on his son. Accustomed to hear of his ailments, 
and unfortunately supposing that the danger was exaggerated 
by the natural fears of a mother, he continued his occupation, 
and when he arrived, his son had just expired. He was a 
man of excellent abiUties, but neglected and suffered to run 
to waste, firom an excessive addiction to society.. With an 
overweening fondness (similar to that displayed by Burke) 
Lord Eldon formed an undue estimate of his talents, and 
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was accustomed to defer to his opinion on subjects of which he 
had himself a far superior judgment. He suffered no further 
domestic calamity till the dark days came of extreme old 
age^ and he was left alone to sorrow. In the early part of 
1830 he lost the companion of all his cares, with whom he had 
taken sweet counsel for sixty years, Lady Eldon. Her death 
was followed by that of his youngest and only other son in 
the July of 1832 ; and, though he had still many domestic 
ties, and a favourite grandson grown up to manhood, his 
home was not what it used to be, and saddened with remem- 
brances of the past. His poor brother too, 

" Amerced of sight 
With knowledge at both inlets quite shut out," 

bodily and mental alike, remained an appalling warning to 
one so near in age, in blood, in constitution, and in intellect. 
The current of his warm paternal affection had not been 
chilled, by age. A short time before his death he busied 
himself in erecting an obelisk on a conspicuous promontory 
on his grounds at Encombe to his memory, and visited the 
chapel of University College, that he might recall the young 
impressions of his brother. From a state like his, Lord 
Eldon, by a far kinder dispensation, was preserved. His 
memory, indeed, failed him considerably during the few 
closing years of his life ; but his intellect, though not quite 
in its pristine vigour, remained good to the last. A near 
connection, the Rev. Mr. Repton, was accustomed to visit 
the old peer every Sunday to read the service of the church, 
and assist in his private devotions. His death was painless, 
and heralded by no particular disease, but that for which 
physicians have ho name, and medicine has no cure, the 
breaking up of the constitution in extreme age. " The weary 
wheel of life.at length stood still." On the day of his dei^th, 
the 13th of January, 1838, when Mr. Penington, his medical 
attendant, as he entered his room, observed that ** it was a 
cold moraing," the old peer replied, " To me it matters little 
whether it is hot or cold, for I am quickly hastening to another 
climate," so calmly did he, even then, anticipate his dissolu- 
tion. He expired at his house in Hamilton Plkce about four 
o'clock in the afternoon of the same day, having realized the 
praise given to Clarendon, of being a sincere Christian, a sound 
lawyer, a good Protestant, and an honest Englishman, The 
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body of the ex-chancellor was removed on Monday, January 
the 22d, for interment at Kingston in Dorsetshire, the parish 
in which his estate of Encombe is situated, and within the 
precincts of whose church Lady Eldon and his younger son 
had already been interred. The regard in which his memory 
was held was evinced by the long train which attended his 
remains for some ^distance fi-om London — a procession of 
more than eighty carriages, including those of princes of the 
blood, the Archbishop of Canterbury, and others of the 
highest rank. With that impulsive kindness which forms such 
an attractive part of his character, Lord Brougham wrote to 
the family to request permission to send his carriage in token 
of respect, and the request was of course at once acknow- 
ledged and accepted. Some were, indeed, missing, who might 
have been expected, from old associations, to be eager to show 
this empty tribute of regret, but the omission may be ascribed 
to accidental absence, and his friends would ill imitate the old 
earl's placability of temper, were they to dwell upon it. We 
have been assured by a most intimate companion that it was 
a moral impossibility for Lord Eldon to cherish anger against 
any one for twenty-four hours together. After Abercrombie's 
motion in the House of Commons, which must have occa* 
sioned him great anxiety and pain, he desired a common 
acquaintance to express to that gentleman in conversation, 
that the Chancellor retained no resentment for what had 
passed, and none who knew the temperament of the man 
could disbelieve him. The barristers who practised in his 
court might arraign his conduct with the most perfect confi*- 
dence that no change would occur in his courteous address to 
them from the bench, and no remembrance to their preju^ 
dice be left. The sun never went down upon his wrath. 
He was the single exception to the general rule, that no chan- 
cellor has long preserved his temper. 

Of that benevolent disposition which always prompted him 
to say the kind word, and perform the kind act, which knit 
the hearts of domestics, and hallowed the relations of home, 
his countenance was the striking index. He had been consi- 
dered remarkably handsome as a young man — about the 
middle size, of a light active figure, he had a frank open 
address, and bore, what Lord Chesterfield termed, a pretty 
letter of introduction in the small regular features^ the bright 
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full eye, and the fair and ruddy complexion. He studied 
neatness in his dress without foppery, and had the presence 
Gi a gentleman. The advance of years rather increased than 
detracted from these personal advantages. According to tbe 
description of a keen observer, the deep thought betrayed in 
his furrowed brow — the large eyebrows overhanging eyes that 
seemed to regard more what was taking place within than 
around them — his calnmess that would have assumed a cha- 
racter of sternness but for its perfect placidity— his dignity, 
repose, and venerable age, tended at once to win confidence 
and to inspire respect. It was said of Lord Hardwicke that 
when he delivered his decrees, wisdom herself might be sup- 
posed to speak. A like flattering eulogy may be paid to 
Lord Eldon's appearance on the judgment seat. He seemed 
the very representative whom Themis would have chosen to 
pronounce her decisions, and the response of the oracle was 
worthy of the shrine. The most faithfullikeness, and taken 
with the artistes wonted appreciation of character, is the por- 
trait of the Chancellor by Sir Thomas Lawrence, engraved by 
Boo, in 1828. As the head of an old man it has been pro- 
nounced scarcely inferior to the celebrated portrait of Gevar- 
tins, by Vandyke, in the National Gallery. 

We have abridged the genealogical report of Lord Eldon's 
family from the obituary in the Gentleman's Magazine. By 
Lady Eldon the Earl had two sons and two daughters. 

1. The Hon. John Scott, who in 1801 succeeded his father 
as member for Boroughbridge, and dying in his 32d year, 
left issue by Henrietta Elizabeth, only sister of the late Sir 
Matthew White Ridley, Bart., and afterwards married to 
James William Farrer, Esq., a Master in Chancery, one son, 
John, now Earl of Eldon. 

2. Lady Elizabeth, married in 1817 to George Stanley 
Repton, Esq., architect, youngest son of Humphrey Repton, 
Esq., the celebrated landscape gardener, by whom she has 
two sons. 

3. The Hon, William Henry John Scott, barrister at law, 
and successively M. P. for Heytesbury, Hastings, and New- 
port, Hants, who died in 1832, in his 38th year : and 

4. Lady Frances Jane, maried in 1820 to the Rev. Ed- 
ward Bankes, B. C. L,, Prebendary of Gloucester and Bris- 
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tol, and Rector of Corfe Castle in Dorsetshire. This lady 
survived her father only a few months. The present Earl of 
Eldon married in 1831 the Hon. Louisa Duncombe, youngest 
daughter of Lord Feversham^ by whom he has issue three 
daughters, his first child, a son, having been still bom. 

UoUke great lawyers in general, who have either written 
remarkably short wills, disposing of lai^e possessions in a 
single half sheet of letter paper, or have involved their mean- 
ing in so much mystery as to contradict themselves and suffer 
their intended dispositions to be made void for uncertainty, 
Lord Eldon dictated his will at considerable length, but at 
the same time with perfect clearness and precision. When 
proved in the Prerogative Court at Canterbury by the three 
executors, the present Earl, Mr. Cross, the Master in Chan- 
cery, and Mr. Alfred Bell, the personalty was sworn to be 
under 700,000t, but in addition to his personal wealth, many 
of the accumulations from his profession had been invested in 
the purchase of real estates. He bought a large landed pro- 
perty in Durham, and purchased Encombe from Mr. Morton 
Pitt, many years M. P. for Dorsetshire, attracted by its 
distance from London and beautiful situation. The original 
purchase was a very advantageous one, and he subsequently 
increased his estates in that county to about 3,000/. a-year. 
Hazardous as the remark may at first appear, we are per- 
suaded that he was never in his life subject to real pecuniary 
distress. Even in the first years after what the worldly-wise 
deemed his improvident marriage, the fugitives received sup- 
plies in a triple, though scanty stream, from his father, father- 
in-law, and brother, to the amount of 300/. a-year, sufficient 
with their habits of prudence and seclusion to ensure inde- 
pendence. His professional income had carried him beyond 
these shallows before a rising family compelled a larger ex- 
penditqre. The pronefiess to romance respecting the early 
difficulties of distinguished personages, often fostered by them- 
selves in a spirit of subtle self-flattery, and the old Earl's 
propensity to expatiate on his early privations, may account 
for the generally received, but certainly erroneous, opinion. 
He continued to. the last to be fond of insinuating that this 
expense or that was above his means, still harping on the 
** res angvMa domi/' when not only the peer in St, James's 
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Street, but the Lombard Street banker would have gladly ex- 
changed cash books with him. To descant on straitened cir- 
cumstances was a token of those infirmities to which the 
wisest must submit. There was a secret, pride in the ac- 
knowledgment akin to that with which the millionaire sports 
the most thread-bare coat and worst hat on the exchange — 
with which the large landed proprietor complains of falling 
rents and not having a shilling to produce on any sudden 
exigency. The Scotch have an expressive word maundering, 
which happily describes the spirit of a declaration made by 
the old Earl to a friend at Rushyford a few years before his 
death, that nothing had ever repaid him for the loss of the 
society of the bar, and that if he had never left the bar he 
should have been both a richer and a happier man. Of the 
extent of his annual income during the busiest periods of his 
' professional life, we are proi4ded with sufficiently accurate 
data by himself. In one of the many discussions to which 
party malice on the subject of his presumed affluence gave 
rise, he declared that *' the office of Chief Justice of the 
Common Pleas did not produce one-third of the income he 
had received while at the bar. The Chancellorship did not 
realize one farthing more at the present day than a century 
ago. In no one year since he had held the seals had he 
received the same amount of profits which he enjoyed at the 
bar.*' As the income of the presiding judge in the Common 
Pleas was at that period 6000Z. a-ycar, and as the yearly 
revenues of the Chancellor, though derived from various 
sources and fluctuating in amount, have been reckoned by a 
committee of the House of Commons to average 17,000Z. per 
annum, we can scarcely be accused of exaggeration in esti- 
mating the emoluments of Sir John Scott, during his six 
years tenure of office as Attorney General, at 18,000/. a-year« 
In some years the Chancellorship produced even a larger 
sum. In 1810-11 its revenues netted, according to the re- 
port of the Commons, 22,730/., in 1809-10, 19,200Z. 

The disposition of these princely funds occupied 74 sheets 
closely written. There were also seven codicils, none of them 
(except one, an holograph) very short The will was dated 
the 24th June, 1836, the codicils bore date in 1837, the last 
written December, gist, 1837, less than a motith before the 
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Earl died. The bulk of the will consisted of very careful 
devises of the real property in the counties of Dorset and 
Durham, trusts, limitations, recoveries, &c. The principal 
devisee was Lord Encombe (the present Earl) for life, then 
his son ; in default of children the property was left under 
various conditions and limitations to the daughters of the late 
Earl, Lady Frances Jane Bankes, and Lady Elizabeth Rep- 
ton, and their families. The children of the latter took a less 
extensive interest than that of the former, the reason of which 
distinction the testator declared to be, that Lady Frances 
Bankes had a large, and might expect to have a larger 
family, whereas Lady Elizabeth Repton had but one son and 
was not likely to have more. The trustees of the property 
were Master Cross and Mr. Alfred Bell. Lord Eldon left to 
his elder daughter. Lady Elizabeth Repton, a life interest in 
40002. a-year ; to Lady Frances Bankes 4000Z. a-year ; to his 
grandsons, tlie children of Mr. Bankes and Mr. Repton, 
10,000/. each, and 5000Z. each to the grand-daughters. To 
his batler he gave lOOZ. a-year for life, 60Z. each to all the 
servants that had lived with him a certain number of years, 
and 20Z. to every other domestic in his service. There were 
various small legacies, and, amongst others, the late Earl's 
coach horses were bequeathed to Lady Frances Bankes, with 
the direction that they should have a free run of the grass at 
Encombe. The Earl also bequeathed his favourite dog 
Pincher to the same lady, with a clear annual allowance of 
8/. to buy him food. At the end of the will was a schedule 
of various articles, ^ch as portraits, watches, his Chancellor's 
robes, peer's robes, presents made to the Earl from public 
bodies, and the like, bequeathed to different individuals. The 
codicils contained alterations and modifications of the devises 
in the will, except the holograph dated in the September 
before his death, which gave a legacy to James Smith, the 
Earl's servant, whose character and services it eulogized. 
This instrument was written on a sheet of note paper in a 
tremulous hand, the signature to the last codicil bearing no 
resemblance to that in the will, and appearing like the un- 
certain writing of a blind person, or one whose hand was 
guided. All the instruments were sealed with the Earl's coat 
of arms with black vntx. 
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Some heartless raillery by hostile politicians^ and a few 
wailingB by false economists^ have been attempted on the be« 
quest of 82. for the keep of a dog, which even when nnex- 
plained bears token of a kind disposition, but the motive for 
which had its origin in the best feelings of our nature. This 
animal, a dark coloured poodle, had heea his constant com- 
panion for some years, had travelled with him in his carriage, 
and been always in the room with him. The dog had gained 
his affectbn by having belonged to his son, William Henry 
Scott, and having shown such fondness for his first master 
that he could wiUi difficulty be removed from the room where 
he died. The old man's heart was warm with those charities 
which are best kindled at the domestic hearth, and the brute 
beast m%ht well be dear to him for loving those that were 
gone. But the sphere of his liberality was not confined within 
the curtil^e of his own dwelling ; it comprehended his pro- 
fession, neighbours, and tenantry. During the latter years of 
his life, when released from the cares of office, he was in the 
habit of making several joumies into the county of Dorham 
to inspect the state of his property there, and of fixing 
his head quarters at the large solitary inn at Rushyford. 
Before leaving the county he always gave a dinner to his 
tenants, and took that opportunity to make a short speech 
full of kindness and good feeling. But to the farmers the 
advantages of bis visits were not confined to words. When- 
ever he ascertained that the terms of their leases were not 
considerably in their favour, or whenever the seasons had 
been un&vourable to their crops, he was ift the habit of allow- 
ing most ample deductions from the rent. 

He was extremely liberal to the poor at Encombe, andcon* 
tributed large sums to the charities in the neighbourhood. 
That his disposition was charitable and humane there can be 
no doubt. We have been told by one who was formerly a ser- 
vant to Lord Eldon, and was by him appointed to an office in 
the now abolished Bankrupt Office, that his private charities 
were very extensive. He was himself the agent in the dis- 
tribution of a great many of them, and there were few be- 
nevolent objects to which he did not privately contribute. 
Numerous^ instances of his humane interference on behalf of 
prisoners confined in the Fleet, under orders of the Court of 
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Chancery^ for what is called contempt of court, in not putting 
in answers or examinations^ but whose real crime was poverty 
or ignorance^ might be brought forward. His naime indeed 
seldom appeared emblazoned in those public subscriptions, 
a contribution to which seems to be looked upon as a neces- 
sary tax upon wealth and station ; but when he distributed 
alms, his left hand knew not what the right hand gave. Those 
objects on whom he principally delighted to bestow assist- 
ance were decayed gentlemen, or others who had seen better 
days; in such cases, the parties relieved were often kept in 
ignorance of the source from which their succour flowed. It 
seems strange that in a profession so uncertain as the bar, 
there should be no fund for the relirf of decayed lawyers. 
Many such there are, Uke waifs on a barren shore, men who 
have donned the stuff gown till ashamed of its worn look, 
^' who cannot dig and to b^ are ashamed." These were the 
persons whom Lord Eldon most loved to gladden by his 
bounty. The loan of 500Z. towards the library of one, a delicate 
mode of veiling his donation ; the gift in a blank cover to ano- 
ther; the conferring a small place on a third,^ were among the 
luxuries of charity, in which he delighted. On one occasion 
a learned person being under embarrassment from the impru- 
dence of his wife, his friends proposed to raise a fund to ex- 
tricate him. Lord Eldon directed the managers of the sub- 
scription to do the best they could, and to return to him when 
they had done so. The amount of contributions fell consi- 
derably (we have heard two or three thousand pounds) short 
of the sum required; he instantly supplied the difference. 
This unobtrusive generosity was exercised at another time, to 
make a man in humble life happy. When chancellor, he had 
engaged a hackney coach to coavey him from Lincoln's Inn 
to \a» residence in Hamilton Place, and having a pressing 

* It was said of Lord Hardwicke, that amidst all his acquaintance he chose the 
roost barren and sapless plants, on which to shower down his refreshing rain. 
Similar dissatisfaction has been before expressed at the patronage of Lord Eldon. 
The name of the Rev. Mr. Benson should have been added, and that of some 
others^ to the list of exceptions from the generallj inferior men on whom he lavished 
his patronage. For the selection of others his kindly feeling must be answerablCi 
and for many the baneful influence of the Court. Lord Eldon was accustomed to 
complain of the constant solicitations of the late Queen Charlotte, which scsrceljr 
allowed him an opportunity to oblige liis own friends* 
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appointment^ he left some papers of importance behind him. 
The honest coachman hastened back with the treasure, and 
Lord Eldon finding on enquiry that the general conduct of 
the man deserved encouragement, presented him with a coach 
and a pair of horses to start in business for himself. Many 
other instances might be given of his unostentatious goodness 
to those in humble life. The representation of his adopted 
county being contested with much heat, and ending in the 
return of the conservative candidate, Lord Eldon gave a most 
munificent donation, the whole of his subscription in behalf of 
the cause amounting to several thousand pounds. That he 
should have wholly omitted his native town fi*om the sphere of 
his bounty, and never added his name to its many local chari- 
ties has naturally occasioned much surprise. The omission 
could scarcely have arisen from negligence, and to some private 
chagrin may perhaps be owing the cause of estrangement from 
the place of his birth.^ For the repairs of the parish church 
at Kingston, in one of whose vaults he was afterwards in- 
terred, he contributed the large amount of S500Z. 

Though such a determined supporter of the Church estab- 
lished by law, and sincere believer in its doctrines. Lord Eldon 
was for a great portion of his official life a most irregular at* 
tendant on its public services, and exposed himself to the clever 
sarcasm— that he might be a buttress of the Church, but 
could not be considered a pillar of it, as he was never found 
inside. (Romilly, who attended the parish church at which 
the Chancellor ought to have been, used to comment with no 
slight severity on never seeing him there). The neglect ad- 
mits of no excuse, and the reason, stress of occupation, was 
an insufficient apology; but his political habits had been 
formed at a time when public men were much less observant 
than they have since happily become of the devotion due to 
the sacred day of rest. The Speaker used to hold his Sunday 
levee, and the ministers their Sunday cabinet council, and 
even prelates (witness the memorable rebuke of the pious 
George 3rd, to the then archbishop of Canterbury) were 
not ashamed to issue their cards of invitation for a musical 

^ Yet he once came home in high glee, to report that he had beard a joung 
woman, near the Strand, half humming, half repeating the wordsof a song, *' The 
Mayor of Newcastle ii greater than the King." 
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party on Sunday evening. But the ex-chancellor corrected 
this appearance (it was only the appearance) of irreligion in 
later life, and became a constant attendant at the church 
which stands on part of his estate, at a considerable distance 
from the house. The church of Kingston is a chapel of ease 
to Corfe, in which parish Encombe is situate. As it was out 
of repair, he entirely rebuilt it, and constructed a spacious 
vault for his family. 

So far as his domestic habits were concerned Lord Eldon 
might have sat for the portrait drawn by John de Witt of a 
great statesman, that he was not blemished with many court 
vices, not delighting in music, dancing, hunting, gluttony, or 
drinking. The Chancellor once declared'in the presence of, 
and to the horror of his Vice, that he would not give two straws 
to hear the finest singers in Europe, and his eye for the fine 
arts was as dull as his ear for song. He had never travelled, 
and cared as little for continental refinements as he knew of 
their languages. Sir John Leach on the other hand was vain 
of his accomplishments acquired in foreign travel, rejoiced in 
a subscription to Almacks, and boasted of an excellent cuisine, 
and a French cook. One day when he expected the Chan- 
cellor as a guest, he sent to enquire if there was any particu- 
lar dish which his lordship might desire to have provided. 
Lord Eldon, either to indulge a sly joke at the expense of his 
gastronomic friend, or in the genuine simplicity of his taste, 
^plied liver and bacon r Sir John explained on his arrival 
that his artiste had done all in his power as much as was pos^ 
sible to comply with the Chancellor's humour. He laughed 
heartily at being accommodated with his favourite but not 
recherche viands. His host must have realized Goldsmith's 
description in the MS. of Retaliation, during the course in 
which this homely dish made its appearance ; — 

" So there he sat stuck like a horse in a pound, 
While the bacon and liver went merrily round. ^' 

Though never pushing hilarity to excess. Lord Eldon, like 
his brother Lord Stowell, loved to crack a bottle of old port. 
When the Chancellor, Admiralty Judge, and Master of the 
Rolls, Sir William Chrant, met together, there were few good 
Tories and loyal subjects who could according to the royal 
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pun comport themselves betieryif so well. During the earlier 
part of his official life the Chancellor was accustomed to share 
their bachelor fare with his two secretaries Burrell and Surtees, 
who kept house together in chambers in the Temple. On 
these occasions a bottle and a half a man used to be the gene- 
ral allowance, their chief exhausted probably by the fetigues 
of the day taking his foil share. When young, few were more 
joyous in society than Mr. Scott. He could tell a story, pass 
a jest, and turn a compliment or piece of raillery with great 
dexterity and tact. He was a fieiyourite guest at Pitt's select 
suppers, to which only a chosen few from the House of Com- 
mons were invited at the close of the debate. Lord Eldon 
used to revert with much pleasure to these symposia and de- 
scribed their host to have been in the habit of taking off the 
speeches and manner of the different members who had spoken 
in the course of the evening, and with perfect impartiality. 
Admitted when a very young Member of Parliament to these 
revels, it was with lively regret that he found himself com- 
pelled to tell Pitt, that a leading chancery counsel could not 
afford to give up his midnight hours to Uiem. To the strict 
abstinence which (like the other great lawyers of his day), 
he afterwards observed, from ail general and literary society, 
may be ascribed the otherwise singular circumstance, that the 
name of John Scott should never occur in the pages of the 
gossipping Boswell. He had once, however, so runs the story, 
a singular interview vrith Dr» Johnson. He was living in 
Lamb's Conduit Street, near the Foundling Hospital, in one 
of those houses, which have (or had) small gardens behind 
them, and then approached to the dignity of suburbs. Mr. 
Scott was occupying a vacant hour in his little garden, and 
was caught by his brother and Doctor Johnson in the act of 
clearing the walks of some snails, and throwing them over the 
wall. On discovering his employment the stm*dy moralist 
interfered with some severity, " What you are doing young 
man, is scarcely honest. What right have you to injure your 
neighbour's property ? '* Doctor Scott came to the rescue of 
his discomfited brother ; " What you say is very true, Dr. 
Johnson, but his neighbour is a sad dc^, the vilest Whig in 
the street." " Is he so,*' briskly rejoined the Mentor, " then 
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I will fling snails too, and forthwith sought one snail more 
with which to invade the obnoxious territory!" 

His disinclination to society increased upon Lord Eldon 
with habit and advance of years. The distaste was encouraged 
by Lady Eldon, who shunned all interchange of visits, and 
lived for her husband and children alone. She continued to 
the last' to attend herself to most of his personal comforts. 
She cut his hair, arranged his linen and clothes for dress, and 
stole to the window when he went out, to see, so neat in all his 
arrangements, the Chancellor pass by. His indulgence to 
every wish she might form was unbounded, and could hardly 
fail to encourage some peculiarities. In compliance with her 
humour, he gave few parties, and exercised but trifling civili- 
ties, nor, it must be confessed, was his house kept up in the 
style that a Lord Chancellor's ought to be. 

Unlike his predecessor Lord Loughborough, who preserved 
the trappings of state, and studied an appearance of splendour 
befitting his high office, the Chancellor neglected too much 
the pomp and circumstance, which the forms of society de- 
manded from the head of a generous profession. He discon- 
tinued the levees, in which his predecessor shone pre-eminent; 
and the interruption given to those opportunities of social in- 
tercourse, which it was supposed to be the duty of his station 
to afibrd, caused a reasonable complaint that it was injurious 
to the profession of the law, and particularly to those in the 
front ranks. It is certainly true, that the judge will best con- 
sult the reverence which is due to his character by pursuing 
a private and reserved course of life, but there were occasions 
which the Chancellor neglected when he might have gracefully 
dispensed hospitalities, at the infrequency of which the ex- 
cluded barristers sneered, and revenged themselves by epigrams 
on the mace travelling down in state to Westminster in its 
own hackney coach ; on the break&sts at Lmcoln's Inn Hall, 
instead of his own residence, through the convenient illness of 
Lady Eldon ; on the rarity of his entertainments and limited 
number of his guests, formed too closely on the courtier^s max- 
im, sometimes less than the graces and never more than the 
muses. These habits of seclusion and economy Lord Eldon 
began to relax after his retirements He was naturally of a 
social and festive disposition, and in late days^ especially after 
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Lady £ldon*8 decease^ acted the part of a good Amphitryon. 
At the foot of his own table he delighted in alluding to the 
period when the leg of mutton which graced his Sunday board 
had to do service in various shapes and dressings through the 
following week days till entirely consumed. One of such fre- 
quent reminiscences it was^ that provoked some guest to whis- 
per to his neighbour, he wished their host would talk less 
about his bad dinners when he could not afford them; and giye 
better when he could. The careful housewife should have 
borne the greatest part of this censure^ for she had studied 
lessons of thrift so diligently in their early establishment, that 
they could never be unlearned nor forgotten. In visiting Dor- 
setshire whilst he held the great seal, his notice of the neigh- 
bouring gentry was confined principally to paying and receiv- 
ing morning calls. When a widower, though unable to visit 
hipfiself from the state of his health, he had frequent dinner 
parties and friends residing in the house with him. To such 
parties his conversation was full of professional anecdote 
and amusing reminiscence. He loved to dwell on the in- 
cidents of his prosperous career from the time when he used 
with other barristers to travel the northern circuit on horse- 
back with saddle bags, after the approved fashion of gentlemen 
of the road, to the more triumphant era, when Mr. Hastings 
having brought in a private estate bill, which had reference 
both to English and Scotch estates, and the House of Lords 
being unable to agree which judge should be consulted, re- 
ferred the question to Sir John Scott, as equally conversant 
with the law of both countries. He would freely speak of 
his own imputed slowness and indecision, rejoicing in the old 
figure, that the pulse of Chancery could not beat as quickly 
as that of suitors — that his predecessors had been equally 
blamed — and that he thus avoided doing individual wrong. 
No case had come before him as bad as one that had occurred 
to Lord Apsley, the first time he took his seat in the Court. 
An old lady, a peeress, came into Court to give her consent 
in person, that a certain sum should be paid on a life insurance 
to one who was to take some property on her death. Lord 
Apsley told her he would not detain her, but she begged the 
noble Lord that he would detain her a little longer, as it was 
only eighty-two years since her cause had been in Court, and 
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she wished to see how they proceeded in settling it. The no- 
ble Lord left it to his hearers to guess which was dispatched 
first, the lady or her cause ! 

His tardy justice sometimes met with due but unexpected 
acknowledgment. An intelligent defendant, against whom he 
had decreed, once called upon him afler the judgment and 
said, '^ My lord, you have decided against me : the decision 
was unexpected and contrary to the encouragement given to 
me by all my counsel ; but I cannot return to my home with- 
out saying that, painful as it is to me, I am satisfied you are 
right, and am grateful for the pains you have taken." 

In those cases which affected not merely the fortunes but 
the character of men, Lord Eldon had often reason to congra- 
tulate himself on not pronouncing a precipitate judgment. 
His cautious rule with regard to magistrates, worthy of imita- 
tion by every future holder of the great seal, not unfrequently 
prevented cruel injustice. He always acted on the principle 
that a magistrate ought not to be removed on the ground of 
rumours of misconduct, or unproved accusations, but that ju- 
dicial proof of his delinquency, the sentence of a Court, was 
the proper and only safe evidence on wliich the Chancellor 
could in general cases take the grave measure of removing 
him from the commission. Even after a verdict of guilty -and 
sentence pronounced, he paused to ascertain whether the in- 
dividual had any complaint to make of mistrial, or ground for 
bringing his writ of error. A justice of the peace had been 
convicted on the clearest evidence of a flagrant fraud ; the 
case was instantly forwarded to the Chancellor with an urgent 
request for his prompt interference to vindicate the honour of 
the bench. He read the proceedings at the trial and refused. 
Meantime the witnesses for the prosecution were indicted for 
perjury, and proved to have conspired to ruin the accused. 
The merciful Chancellor exulted in the proof that by his for- 
bearance he had escaped inflicting an undeserved indignity 
on an innocent party. 

By the exercise of a zealous and humane scmtiny, he was 
sometimes the happy instrument of redressing injustice com-* 
mitted by others. There were two merchants in the House 
of Commons of the name of Atkinson, who were accused of 
having overreached government in a contract for the supply of 
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provisionsj and were distinguished by Load North as the 
rc^ue in spirit and the rogue in grain. The latter haying 
again contracted to furnish a larger supply of com than the 
most ample private fortune could accomplish, receiyed ad- 
vances from the exchequer, according to the amount of the 
invoioes, which he forwarded. The prices stated in these 
proved to be incorrect. He alleged in defence that they were 
never intencbd to give the precise amount, and that he merely 
went through a technical form to enable government to form 
some notion of the sums they would have to provide — that 
when he had completely executed his contract he should have 
rendered a true list of prices, and correct balance sheet.. For 
this apparent fraud he was tried and convicted before Lord 
Kenyon, a righteous judge but precipitate, who sentenced &e 
unhappy ex-member to a long term of imprisonment^ and to 
stand in the pillory. His wife, the daughter of a baronet, 
stood on that scaffold of shame with her husband to show 
her unimpaired confidence in his integrity. To this case the 
notice of Lord Eldon, immediately on his entrance into office, 
was anxiously directed ; from enquiries made in the city and 
the usage of merchants, he came to the conclusion that Mr. 
Atkinson had been sacrificed to prejudice, and obtained for 
him a fiee pardon. 

In his doubts and delays the Chancellor would smilingly 
urge he had many aiders and abettors. To show how anxious 
the solicitors were to prevent any short way to judgment, he 
mentioned that on one occasion having desired to be furnished 
with an abstract of the proceedings to enable him the more 
quickly to deliver his decision, the abstract came in the form 
of a cart load c^ papers, which actually covered the &>€»: of 
his chambers, and would have consumed some weeks to pe- 
ruse cursorily ! 

Some of the political and sportii^ adventures with which 
he used to amuse his guests as an old man were not without 
interest. In the early years of his chancellorship during one 
of the London riots, his house was surrounded by a mob ; 
several of the most daring rioters broke in, and one pe- 
netrated as far as the room in which he was sitting ; Lord 
Eldon collared him on his entry and said, " If you dont 
mind what you are about^ my man, you'll be hanged/' The 
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vifiitof replied, ^ Perbape so, old chap, but I think it looks 
now as if yoa'U be hanged first/' — ^and, added the old peer, 
with soiBewhat more arebDess than usual in his sweet and 
iulenigasit smile, ^ and I had my misgivings that he was in 
the right." On another occasion, when the House of Lords 
was Borroimded by a muHikude incensed to fury against the 
com laws, and the Lord Chancellor was amongst others 
narked out for insult, the people on finding, wh^d h^ carri-* 
^e dro¥« up to take him away, that his wife, who had been 
in the habit of eoming to meet him, was in it and had not 
been deterred thcoc^h fear of their violence, at once changed 
their intention, and giving a cheer to the lady, allowed both 
id them to depart in peace. 

So obn(niou& were his politics in times of political ccMifu- 
sioDy that his person could not be deemed safe even in the 
country. He was at Encombe on occasion of some later 
agricultural riots, and had notice firom a person in authority 
at Poole that there was an intenticm among the rabble to 
pass over into Purbeck and attack bis residence. Active 
mteasores of defence were taken at this short notice, and many 
buUets were east that night in the house. It proved a false 
alarm^ bat sufficed to put the earl on his mettle, for though 
not without some constitutional timidity, he could overcome 
it on great and arduous exigencies by the mastery of his 
strong intellect, and was more intellectually than physi- 
cally timid. But the gusts of popular resentment were far 
between and transient, he generally sailed with the stream of 
national favour, and became an idol of the bulk of the people 
on his retisement from office. His exposition to the grant of 
Roman Catholic Emancipation raised his popularity to the 
zenith with the great body of the English gentry and yeo- 
manry who, in the beautiful language of Southey, ^* walk in 
the ways of thar fitthers, and hold fast to that church for 
which Laud and his king suffered on the scaffold, and the 
noUe army cf our earlier martyrs at the stake." They hold 
to it with a sober and sedate, but sincere and strong attach- 
ment* Their feelings of gratitude and affection were conveyed 
to th^ Cedthful champion in every variety of form, overflow- 
ing in addresses of approbation from almost every quarter ; 
several of them accompanied with costly presents* But the 
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testimonials; of which the old peer spoke in the highest glee, 
were of a simple nature — the cheese from the dairy of " some 
gude wife'' in Cheshire^ or the sijiufF-box from the hand of 
some poor mechanic who hailed him as the defender of the 
church he revered but deemed in danger. These private tri- 
butes of esteem and respect to the ex-Chancellor yielded him 
the livelier pleasure from the circumstance of an accidental 
disappointment the winter after he resigned the seals. He 
had for many years had his larder at Christmas crowded with 
game and turkeys, Yorkshire pies and all the orthodox pre* 
sents of the season which were poured into it by his numerous 
political and other friends, who seemed gladly to have em- 
braced that period of the year to remind him of their grati- 
tude or good-will ; but in the Christmas 1827-8, the first 
after his resignation of the great seal, he was afraid he should 
be painfully reminded that these attentions had been paid 
rather to the person who had patronage to bestow, than to 
the individual, for nothing arrived, and it was the poulterer 
who supphed the turkey for the Christmas-day dinner of 
the ex-Chancellor. One solitary hamper he afterwards dis- 
covered had still been directed to him, but as if by a sort of 
conspiracy of fate, the coach which conveyed it had been 
robbed. This was however the single unlucky year; future 
tributes came in sufficient abundance to prove how much 
more was paid to the man than to the minister. 

His love of sportmanship, in which he took a national 
pride, (for it was his conviction that every Englishman had 
implanted in him a fondness for game,) led the sedentary 
judge to take active exercise in autumn after the nine months' 
sittings in his Court. The change of air and exercise must 
have greatly contributed to make his age ' frosty but kindly/ 
From the period of poaching as an University lad over the 
grounds of Lord Abingdon, to the time when he required the 
aid of a trotting poney to visit his preserves. Lord Eldon 
never had the gun out of his hand when he had leisure to 
carry it. He pursued his game with all the keenness of a 
determined sportsman, and with a settled purpose of slaughter, 
which not all his repeated failures could subdue, for he was 
an execrable shot. Whilst the newspapers, those universal 
but not always veracious chronicles, spoke of his death-doings 
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every autumn as if he had been the crack shot of the peerage, 
the friends who accompanied him were more occupied in 
listening to his anecdotes, than in witnessing his success. A 
connexion in London was anxious to have a pheasant of his 
lordship's shooting, and Lord Eldon sought to gratify his 
wish at the expense of much good powder and shot. A 
pheasant was at length seen sitting in a tree— the promise 
bad been long given — the chance might not occur again — the 
Chancellor drew his trigger, but the bird escaped ! 

He loved the sport for its own sake, and was never tired of 
recounting his adventures. One of them, when dressed in 
hi$ shooting jacket and gaiters, his favourite costume in the 
country, he thus related to Mr. Farrer : — " One day as I was 
with my dog and gun on my grounds, dressed as you now see 
me, I heard two reports in an adjoining field, and saw what 
appeared to be, as in fact they afterwards proved, two gentle- 
men. I accosted them with — Gentlemen, I apprehend you 
have not Lord Eldon's permission to shoot on his grounds? 
—to which one of them replied, ' Oh, permission is not ne- 
cessary in our case.' May I venture to ask why, gentlemen ? 
I said — ' Because we flushed our birds on other ground, and 
the law entitles us to follow our game anywhere; if you ask 
your master. Lord Eldon, he'll tell you that is the law.' — 
Whereupon, I said, I don't think it will be necessary to 
trouble him on that account, since to tell you the truth, I 
am Lord Eldon myself! They instantly sought to apologise ; 
but I added — come, gentlemen, our meeting has begun in 
good humour, and so let it end — pursue your day's pleasure 
on my grounds — only next time don't be quite so positive in 
your taw." 

Notwithstanding this good-natured permission of a day's 
shooting, Lord Eldon had the repute in his neighbourhood of 
being a most determined preserver of his game, and of regard- 
ing poachers with the horror becoming a country gentleman. 
He one day required a half-pay captain to show his certifi- 
cate : " Who are you?" said the trespasser, " I suppose one of 
Old Bags' keepers." " No," replied the Chancellor, good- 
humouredly, " I am Old Bags himself." When political ene- 
mies inveighed ^ la Bentham against the learned slaughterer 
of pheasants, whose prompt deaths were objects of envy to 
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suitors^ they should have pointed th€ satire rather at their lucky 
escapes, for, unlike the subjects of a decree, they were rarely 
winged. But however unskilful, Lord Eldon continued, till 
physically unable to pursue it, passionately fond of the sport, 
and would, like Sir Robert Walpole, at any time rather open 
the wafered letter from his gamekeeper then letta« on affidni 
of state. Which he opened first we have not his own con- 
fession for recording. 

To his simple tastes, regular habits, and unruffled tem- 
per, Lord Eldon was chiefly indebted for preserving to ex- 
treme age a hale and vigorous constitution. He had suffered 
from illness when a young man, and had consulted Dr. Heber- 
den, who recommended a trip to Bath, that he might induce 
a fit of the gout by drinking the waters. The Doctor assured 
him that if he did not bring out the morbid humour he would 
never be better. Mr. Scott went in the month of September; 
the time prescribed, drank the waters, and had a smart fit, 
which completely removed his ailments. This was succeeded 
by attacks through life, at intervals of six years very near in 
their recurrence, so that he used to say he could never plead 
the statute of limitations against them. He always spoke in 
warm terms of gratitude of Dr. Heberden, who would never 
accept even the smallest fee from the struggling lawyer for 
this effective cure. Though not a valetudinarian, the Chan- 
cellor took strict care of his health, and was exposed to the 
raillery of the wags of Windsor for his forethought at the 
funeral of the Duke of York. Aware that standing: so lorn 
on the cold flags of the chapel at night would be most pre- 
judicial to one of his gouty tendency (the effect proved fatally 
injurious to some of the mourners), he stood upon his hat. 
By this care and caution he was enabled at the age of seventy- 
five — the grey cold twilight had not then arrived — to apply to 
himself the Latin epigram so happily descriptive of the close 
of a well-spent life : 

** Vita senis, libri^ domus, hortus, lectus amicus 
Vina, Nepos, ignis, mens hilaris^ pietas." 

During the fifly years which intervened between his as- 
cending the rostrum in the theatre at Oxford and giving up 
the seals, but pne check occurred in his long and prosperous 
career — only one disappointihent to impede his progress, as it 
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were^ along the via sacra^ a constant procession of triumphs, 
and that one, strange to say» emanated from his alma mater« 
He lost by accident and over^security an appointment he had 
long coveted, the Chancellorship of tiie University. In 1801 
he was nominated by the Duke of Portland High Steward^ 
the second dignity in Oxford ; and in 1809, on the death of 
the Duke, looked forward with natural ambition to the first 
place of honour. Holding the highest office to which a lay 
subject can aspire, the Keeper of the Great Seal felt that he 
had a strong claim to represent that University in the Lords, 
of which his brother had been for many years the admirable 
representative in the lower House. 

A formidable competitor appeared in the person of the 
Duke of Beaufort, and another with still higher pretensions 
in Loid Orenville, who brought with him the powerful support 
of Christ Church. Lord Eldon was unfortunately *' a small 
collie man*" University could muster but few votes com- 
paratively in convocation. In addition to the undivided op- 
position of that large and aristocratic foundation, the principal 
of Brazen Nose, the second college in extent of influence, was 
indefatigable in his exertions for Lord Grenville. During 
the whole term previous to the contest. Dr. Hodgson declared 
that he never quitted the precincts of his collie, so fully 
occupied was he in canvassing absent voters and preparing 
the literary ammunition usual on such occasions. The struggle 
took place at a critical juncture of public affairs, and through 
the hazy political horizon trimmers and waiters upon Provi- 
dence thought they saw in the distance Lord Grey premier 
and a new Lord Chancellor. The Whigs exerted themselves 
with a zeal that almost deserved success, and made ^very 
vote for the hero of Christ Church a personal favour. Their 
houses, horses, carriages, were unreservedly at the service of 
his supporters. A hard-working committee, under the able 
guidance of Mr. Charles Wynn, secured all the relays of 
post horses on the Oxford roads, while no plans had been 
concerted by Lord Eldon's friends in time, and some of his 
voters were stopped in the midst of their journey for want of 
the means of conveyance. The Chancellor himself used to 
impute his disappointment to the not uncharacteristic neglect 
of delaying an immediate answer to an important letter ; but 
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however vexatious the effect of such tardiness may have been, 
Vfe should impute the result to a continued system of negli- 
gence rather than to a solitary example. Even as it was, the 
chaplet was torn from his wreath with extreme difficulty ; a 
majority of sixteen decided the election. The number, after 
a poll that lasted through one entire day and night and part 
of the next day (no adjournment being allowed), were for 
Lord Grenville, 406 ; Lord Eldon, 390 ; the Duke of Beau- 
fort, 238. Such a numerous body of voters never polled 
before ; the members of convocation on the books were 1S74, 
the number that voted, 1084. The most memorable contest 
in the annals of academical elections would not have been 
thus coDcluded had not an influential collie (Queen's) been 
induced at a late hour to throw away its votes on the candi- 
date whose canvass afforded no rational hope of success. 
Lord Eldon felt the disappointment the more keenly as he 
had anticipated a different result, and to a shade of dis- 
pleasure may perhaps be attributed his selection of New Col- 
lege, a college which had supported him, for the education of 
his grandson, Lord Encombe, in preference to the hostile 
Christ Church. Had the vacancy occasioned by Lor^l Gren* 
ville's death occurred a few years sooner, the University would 
have hailed the venerable peer as their Chancellor with joyful 
and universal acclamation. But the opportunity came too 
late ; at 83 years of age he could only say to admiring 
academics " moriturus vos saluto/* and saw with pleasure the 
great captain of the age, the champion of Conservatism, elected 
without opposition. *' Peace has her victories" — " Not less 
renowned than war." To bear his part in one of the most re- 
markable that ^^ these piping times" have furnished, Lord El- 
don revisited Oxford in June, 1834, and witnessed the brilliant 
pageant of the installation. It was in the theatre, from whose 
rostrum he had recited his prize essay 63 years before, that 
the affecting scene was presented which must have been le- 
called to the vivid remembrance of many spectators by a pic- 
ture in the last year's exhibition. At the ceremony of con- 
ferring on Lord Encombe the Doctor's degree, the applause 
was deafening. Every eye turned upon the Earl of Eldon, 
while his was fixed upon bis grandson. When the newly- 
made doctor ascended the steps of the Chancellor's chair, the 
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Duke of Wellington clasped his hand with an evident friend- 
ship that again drew forth cheers, which were redoubled as 
Lord Encombe, instead of proceeding at once to his place 
among the doctors, paused as he passed the High Steward, 
and taking his hand, bowed down upon it in token of de* 
ference and affection for him to whom, there could be no 
doubt, these acclamations of the theatre were chiefly intended. 
After looking at his grandson for some moments, listening to 
the pealing thunders of popular applause, his eyes wet with 
tears of joy and tender pride, the aged Earl sank his head 
upon the desk before him, and completely overcome, covered 
his face with his hands from the view of the spectators. That 
hour must have been a full and more than sufficient atone- 
ment for any past mortification. In the language of the old 
dramatist — 

*' Sire to his father, every tear he shed 
Was three score ten years old.'*j 

The manner of testifying her gratitude to one, who had 
most zealously advocated her tenets, and most faithfully ad- 
vanced her interests, was alike gratifying to him, and honour- 
ttbleto the Univeraity. To associate his name by a permanent 
memorial with that University had already been accomplished. 
In May, 18^, several noblemen and gentlemen, admiring the 
character of Lord Eldon, had assembled at Lord Arden's 
House in St. James's Place, and agreed that the following 
proposal should be submitted to the public. 

Those whose names are hereto subscribed are desirous 
of manifesting by a suitable and lasting testimony, the deep 
and grateful sense they entertain of the eminent services of 
John, Lord Eldon, throughout a long and laborious public life, 
during which his exertions have been ably and uniformly di- 
rected to the preservation and maintainance of the established 
constitution of this country. 

At a general meeting held at the Thatched House, the Duke 
of Richmond, in the chair, — ^it was resolved, that it appears to 
this meeting, that a Testimonial at once creditable to the sub- 
scribers and honomble to the Earl of Eldon, would be the es- 
tablishment of an Eldon Law Scholarship at Oxford, thereby 
recording Lord Eldon's connection with the profession of the 
Law and of the University of which he was so distinguished 
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«ii ornament ; and at the same time conferring a real benefit, 
aB well as a distinction, upon meritorious indiyiduals, who may 
have to struggle with difficulties in the early part of their pro- 
fiassional career. Further excellent resolutions were passed— 
** That the candidates be protestants, of theChurch of England 
and members of the University of Oxford, who, having passed 
their examination for the degree of Bachelor of Arts, shall 
have been rated in the first class in one branch at least of ex- 
amination, or shall have gained one of the University prices, 
and who shall intend to fi)llow the profession of the law/' The 
first election was to take effect ftom the 4th June, being Lord 
Eldon's birth-day. It was arranged that the trusteed should 
pay a sum not exceeding 200/. per annum, for three years to 
each Eldon scholar, by which time he might be called to the 
bar. Lord Tenterden was requested to accept the office of 
visitor to the foundation. 

On this imperishable basis rests the memory of the great 
Chancellor, a monument more durable than the bronze statue 
or marble bust ; a permanent record of his fame in the Univer- 
sity he loved so well, and a lasting encouragement for able 
recruits to the profession he adorned. Some future John 
Scott^ in character and intellect may be qualified by this mu- 
nificence to emulate his career ; one more honorable to himself 
and useful to his country cannot be presented to the example 
of tlv3 Eldon scholar. 

T. 
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ART. Vm.— LEGALITY OF A MARRIAGE WITH THE SISTER OF A 

DECEASED WIFE. 

The&b is xio dttty more immediately incumbent on the 
gOTemment of a comitry Ihen that of keeping its laws in 
strict acoDfdance with the manners and feeUngs of the people ; 
for any striking want of harmony in this respect is sure to 
be followed by a gradual weakening of the authority of the 
legislature, and a habit of disobeying legal injunctions of 
any kind obriously tends to degrade the general standard of 
morality. As regards poachers and smugglers^ for example, — 
can there be any doubt that the habit of transgressing game 
laws and revenue acts under the direct sanction of the higher 
classes, has led thousands to suspect that other laws for the 
protection of property stand on no better basis ? 

A still worse class of baneful enactments are those — of 
which the canon prohibiting persons in holy orders to marry 
is an example — ^where the indulgence of a natural and per- 
fectly innocent inclination is prohibited under the pretence of 
its being contrary to Christianity* In such a case, the reac- 
tion is to the last degree demoralizing — naturam expellas 
fuTca^ tamen usque recurret — in some way or other the incli- 
nation will be gratified ; but since, in the stru^le to free 
themselves from a restraint instinctively rebelled against, 
men are compelled to question the assumed authority and 
set at defiance many feelings and opinions they have been 
accustomed to respect, the inevitable effect of this perverted 
use of the religious sanction is to bring not human merely 
but divine injunctions into neglect. The legislature, more- 
over, has no excuse for tolerating such laws,, as there is a 
plain test by which they are always distinguishable. It is 
this : — Whenever a law is openly and avowedly transgressed 
by persons occupying a respectable position in society with- 
out losing character or caste, that law is, morally speaking, 
a bad law, and unless, there are strong grounds of policy for 
continuing it, should be repealed. 

Circumstances have led us to apply this test to a law, rule, 
or doctrine — we hardly know what to call it — which has 
crept into and become a recognized part of our system, under 
the notion of its having been enjoined by religion and the 
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legislature^ though in reality it has no sound foundation of 
any sort to rest upon, beyond the hasty, ill-considered and 
mistaken adoption of it by the courts. We allude to the 
doctrine that a marriage between a man and the sister of his 
deceased wife is within the Levitical or prohibited degrees, 
and consequently bad ; and the object of the following pages 
will be to shew, as concisely as possible, that this doctrine is 
erroneous, and that parliament should interfere immediately 
to counteract the influence of the mistake. The bare history 
of the question will go far towards justifying our views* 

For some time prior to the Reformation, the degrees within 
which marriages might be contracted were prescribed by the 
canon law, i. e. virtually and in effect by the Popes, whose 
interest it was to impose as many restrictions as possible that 
they might afterwards extort a revenue by dispensing with 
them. At one period these restrictions extended to the 
seventh degree of kindred or affinity, and Coke instances a 
case in which a marriage was declared null, and the issue 
bastardised, on the ground of the husband's having been 
godfather to the wife's cousin. Such an instance is alone 
sufficient to deprive the old Roman Catholic doctrine on this 
subject of the least shadow of authority. Still, in the well- 
known dispute which caused the first breach between Eng- 
land and the Pope, his Holiness was clearly in the right. 
Henry the Eighth had married his brother's widow under 
a dispensation. After Uving with her twenty years, he 
applied for a divorce on the ground of consanguinity ; not 
from any real scruples of conscience, but because he wished 
to replace his old wife by a younger one — 

" 'Twas love first taught our Henry to be wise, 
And Gospel light first dawned from Boleyn*s eyes." 

In shaking off the yoke, therefore, it was necessary to 
preserve some semblance of consistency, and those restric- 
tions only were declared null which the king had no personal 
motive to maintam. Accordingly, in 26 Hen. VIII., c» 22, 
s. 3, a marriage with a brother's wife, or a wife's sister, is 
expressly declared to be within the prohibited degrees, all 
marriages between persons more remotely connected being 
legalized. This statute, however, is commonly regarded as 
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superseded by the 32 Hen. VIIL, c. 38, which enacts in 
general terms, without any enumeration of degrees, *' that all 
lawful persons may marry ;" tiiat " all persons shall be con- 
sidered lawful that be not prohibited by God's law ;" and 
that " no reservation or prohibition, God's law except, shall 
trouble or impeach any marriage without the Levitical degrees." 
This act has been termed the Magna Charta of Matrimony, 
and was clearly intended as a definitive settlement of the law ; 
but with reference to the present argument, there is a subse- 
quent statute to which at least a passing allusion may be 
allowed, namely, the statute 1 Mary, «ess. 2, c. 1, by which 
Henry's marriage with Catherinie is solemnly pronounced to 
have been from the beginning " a just, true, and holy union, 
in strict accordance with God's law and his holy word." So 
far, then, as legislative declarations are concerned, it would 
be difficult to say whether this particular degree be or be not 
prohibited; nor is the meaning of the principal statute 
(32 Hen. VIIL) by any means so clear as could be wished. 
It evidently implies the existence of cases contrary to God*^ 
law, though without the Levitical degrees ; yet all may 
marry that be not prohibited by God's law. It is a mistake, 
therefore, to take the Levitical degrees as the limit, unless 
these are also to be taken as identical with God's law; for 
the statute says neither that all marriages without the Leviti- 
cal degrees shall be lawful, nor that all marriages within them 
shall be bad.^ 

Moreover, some of the most venerated writers on sacred 
subjects, including Jeremy Taylor,* have contended that the 

' See Vangfaan's Rep. 319, 330. 

^ In his Duetor Dubitantium, book 2» cb. 2, bis third rule is — " llie jndicial law 
of Moses is annulled or abrogated, and retains no obliging power eitiier in whole 
or in part over any Chnstian province, commonwealth, or person." He subse- 
quently proceeds to this very question, and remarks — ** All these degrees on 
which Moses* Law hath forbidden marriages, are supposed by very many now 
a-days that they are still to be observed with the same distance and sacrednesSj 
affirming because it was a law of God, with the appendage of some penalties to 
the transgressors, it roust still oblige us Christians. This question was strangely 
tossed up and down upon the occasion of Henry the Eighth's divorce from Queen 
Catharine, the relict of bis brother, Prince Arthur ; and, according as the interest 
of princes uses to do, it very much employed and divided the pens of learned men, 
who, upon that occasion, gave too great testimony with how great weakness men 
that have a bias do determine questions, and with how great force a king that is rich 



374 LtgaUty cf a Marriage 

marrii^e laws oi the Jews in the patriarchal ages (whicb> 

accofding to Grotius, authoriaed polygamy) are not fauiding 

on Christians; and some of our best Oriental scbofaurs^ 

includii^ Sir William Jones, assert thai the pEecq>ts of 

Leviticus are not directed against marriage. Bat waving aU 

considerations of this kind, and disclakniDg all intentioB to 

dispute the authority of these piecepts, we shall prove that 

they impliedly sanction the very marriage in dispute. 

The eighte^ith verse, on which the whole questiosi turnsy 
ig — 

^ Neither sbalt thou take a wife to her sitter^ ta vex her, to ua* 
cover her nakedneis^ beside the other mherUft HmeJ* — ^Levitieas, 
chap, xviii. ver. J S. 

Upon this. Dr. Dodd's commentary is — 

*' Custom and practice are the best interpreters of hiw ; and it 
appearing from these that polygamy was allowed amoi^t the Jews, 
as well as from Deutr xxi. 15, &g. xvii. 17, it is plain that the mar- 
ginal interpretation ( viz» cme xo^ to mucker) eaanot be true, btiJt that 
the marriage ^ trvo nden at the 9am€ time is here prokibiied; and 
Groti us justly observes, that i^ the feuds and animosities of bro^ 
thers are, of all others, the most keen ; so are, generally^ the jea- 
lousies and emulations between sisters. Therefore, the historian 
used the strong expression to vex her : but though a man might not 
marry two sisters together, it seems a natural conclusion, from the 
phrase in her life time, that he might marry the sister of his deceased 
wife : and thus, we learn from Selden, the Jews in general under- 
stood it." 

Adam Clarke says : — -' 

" Thou shalt not marry two sisters at the same time, as Jacob 
did Rachael and Lea ; but there is nothing in this law that render- 
ed it illegal to marry a sister-in-law, wbea her sister was dead : 
therefore the text says, thou shah not take her in her Kfe thne to 
vex her, alluding probably to the case of the jealousies and vexa- 
tions which subsisted between Lea and Rachael, and by which the 
family peace was so otiexx disturbed^' 

In Walton's Polyglot, the Septuagint, Vu%ate, Syriac, Sa- 
maritan, Arabic and Chaldee paraphrases agree in this inter- 

and powerful can make his own determinations : for thoagk ChristaKlom was tbfo 
much divided, yet be/we then tkgre wot ^moUagetuwml eament upon this proprntim, 
That the LeMcai degrees do mi by oanf law of God bind CkriHkms to their ab' 
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pretatioD, which » adopted by Grotius, Montesquieu^ Mr. 
Justioe Stovy^ and Chief Justice Vaughan. The last ob- 
serves: — 

" Within the meaning of Leviticus, and the constant practice of 
the commonweahh of the Jews, a man was prohibited not to marry 
his wife's sister only during her life, after he might : so the text is 
(citing it). This perhaps is a knot not easily untied, how the Le* 
vitical degrees are God's law in this kingdoiB, but not as they were 
in the commonwealth of Israel^ where fest given.** 

This is the only manner in which the precept can be recon- 
ciled with the precept in DeuteroDomy (xxv. v. 5), where a 
marriage in the same degree of kindred is injoined as a duty : 

" If brethren dwell together^ and one of them die, and have no 
child, the wife of the dead shall not marry without unto a stranger ; 
her husband's brother shall go in unto her, and take her to him to 
wifey and perform the duty of an husband's brother unto her." 

It is quite clear^ therefore^ that the judges have erred in 
holding marriages between persons thus connected to be pro^ 
hibited. As for the canons^ under which the table hung up 
in churches was prepared, they were never confirmed by par- 
liament, and have been held by Lord Hardwicke to possess 
no binding authority as laws.^ 

It is to be feared, however, that the current of judicial au- 
thorities has grown too strong to struggle against, and our sole 
object in these observations is to pave the way for the inter- 
position of the legislature, by shewing that no infringement of 
the divine law is demanded, and th^t the whole resolves itself 
into a question of expediency. 

In the first place, and with peculiar reference to the test 
proposed at the outset of these remarks^ it is important to 
consider, not merely the direct nK>ral effects of such mar- 
riages, but the present state of opimon regarding them. '^ When 
(says Jeremy Taylor) a thing is disputed on both sides by 
good and learned men, to do either is not against public ho- 
nesty. That's a certain rule ; for when a thing is called good 
and honest by wise and good men, the question is divided, and 
therefore cannot be united against either of them.'^ It will 
appear that this thiug has been deemed good and honest, not 

> Middleton y. Croft^S Atkiw R«pi App^ 
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merely by wise and good men, but by entire states and com- 
munitieSy as full of zeal for good morals and as much attach* 
ed to Christianity as ourselves. 

A man may marry the sister of a deceased wife, either as a 
matter of course or upon a formal application to the authori« 
ties, throughout the whole of Prussia (including the Rhenish 
provinces), Saxony, Hanover, Baden, Mecklenburgh, Ham- 
bui*gh, Denmark, and most of the other Protestant States of 
Europe. Catholic countries afford no guide, their fashion 
being to extend the list of prohibitions, that the Church may 
enjoy the privilege of dispensing with them. But the Levi- 
tical degrees are clearly not held binding in practice, for there 
is a lady of rank now living who was married to her father's 
brother, an English baronet, under a licence from the Pope ; 
and a sou by this marriage inherited the title and estate. 

" In the collateral line/' says Mr. Justice Story, one of the most 
eminent of living jurists, " marriages between brother and sister by 
blood are deemed incestuous and void, and indeed seem reptignant 
to the first principles of social order and morality. Beyond this, it 
seems difHcult to extend the prohibition upon principle. Inces- 
tuous marriages by the English law are not absolutely void ; but 
are voidable only during the lives of the parties ; and if not so void- 
ed, are deemed af\er their death to all intents and purposes valid. 
But upon the point, whether a marriage between a man and the sis- 
ter of his deceased first wife is lawful, there has been a diversity of 
opinion and practice. In England it would be held invalid. In 
many of the American states it is held clearly valid, not merely in a cicU 
sense, but in a moral and Christian sense ; in others, the English rule 
prevails." — Conflict of Laws, p. 105, 106. 

" This distinction between marriages incestuous by the law of 
nature, and such as are incestuous by the positive code of a statCf 
has been fully recognised by one of our most learned American 
courts. * If,* say the court, ' a foreign state allows of marriages in- 
cestuous by the law of nature, as between parent and child, such 
marriage would not be allowed to have any validity here. But 
marriages not naturally unlawful, but prohibited by the law of one 
state and not of another, if celebrated where they are not prohibited, 
would be holden valid in a state where they are not allowed. As 
in this state (Massachusetts) a marriage between a man and his 
deceased wife's sister is lawful ; but it is not so in some states; 
such a marriage celebrated here would be held valid in any other state, 
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and the parties entitled to the benefits of the matrimonial contract* In- 
deed, in the diversity of religious opinions in Christian countries, a 
large space must be allowed for interpretation as to religious duties, 
rites, and solemnities.'* — Id. p. 107. 

The same distinction is taken by Grotius and Montesquieu^ 
who hold that marriages between collaterals merely connected 
by affinity are matters of municipal r^ulation exclusively. 

In the commentaries of the Ex-chancellor Kent, the Black- 
stone of America, we find — 

" Whether it be proper or lawful, in a religious or moral sense, 
for a man to marry his deceased wife's sister, has been discussed by 
American writers. Mr. N. Webster, in his Essays, published at 
Boston in 1790, No. ^6, held the affirmative; and it is made lawful 
by statute in Connecticut* Dr. Livingston, in his Dissertation, pub- 
lished at New Brunswick in 1816, and confined exclusively to that 
point, maintained the negative side of the question. It is not my 
object to meddle with that question ; but such a marriage is clearly 
not incestuous or invalid by our municipal law, (New York)." 

Mr, Justice Story, also, mentions Dr. Livingston's Essay 
(which we have been unable to procure), and adds, "The op- 
posite doctrine has been maintained by many able writers." 
In England, dating from the middle of the last century, a 
strong suspicion has got abroad as to the soundness of the 
view supposed to be taken by our legislature. Most of the 
foregoing topics were then set forth, with additional illustra- 
tions and authorities, by Messrs. Fry and Alleyne. Their 
pamphlets went through two or three editions, and appear to 
have attracted considerable attention at the time; and in the 
Appendix to Mr. AUeyne's (first published in 1774, and re- 
printed in 1810) may he seen confirmatory letters from laymen 
and clergymen of all persuasions. Amongst them is the fol- 
lowing : — 

" Craven Street, 15th Oct. 1773. 
<' Dear Sir, 

" I have never heard upon what principles of policy the law wa6 
made, prohibiting the marriage of a man with his wife's sister, nor 
have I ever been able to conjecture any political inconvenience 
that might have been found in such marriages, or to conceive of 
any moral turpitude in them. I'Uiave been personally acquainted 
with the parties in two instances, both of which were happy matches, 
the second wives proving most affectionate mothers-in-law to their 

Vol* XXI. NO. xLiv. c c 
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sister's children ; which, indeed, is so naturally to be expected^ 
that it seems to me, wherever there are children by the preceding 
match, if any law were to be made relating to such marriages, it 
should rather be to enjoin than to forbid them ; the reason being 
rather stronger than that g^veri for the Jewish law, which enjoined 
the widow to marry the brother of a former husband where there 
were no chUdren, viz. that children might be produced who should 
bear the name of the deceased brother ; it being more apparently 
necessary to take care of the education of a sister's children already 
existing, than to procure the existence of children merely that they 
might keep up the name of a brother. 

" With great esteem, I am, dear Sir, 

" Your most obedient humble Servant, 

" B. Franklin." 

It would be strange if a restriction of so doubtful an origin 
and dividing opinion to this extent, had been observed like a 
law based on recognised principles of religion and morality ; 
and fortified by Jeremy Taylor's rule, that ^' when a thing is 
disputed on both sides, by good and learned men, to do either 
is not against public honesty/' many persons of unimpeach- 
able character have contracted such marriages, in the firm 
confidence that, under the existing state of feeling, no one 
would undertake the invidious task of annulling them. This, 
prior to Lord Lyndhurst's Act, could only be done by a suit 
instituted during the lifetime of both parties ; that act, with- 
out defining what the prohibited degrees are, provides that no 
marriages celebrated before the 31st August, 1835, should 
be annulled unless a suit of nullity were then pending, and 
that marriages thenceforth celebrated within the prohibited 
degrees should be absolutely void. It is consequently no 
longer safe to risk such an union in this country ; and par- 
ties so connected, and desirous of marrying, have no alterna- 
tive but to go and domiciliate themselves in a state where the 
prohibition does not exist. The opinion of a high legal au- 
thority, expressly taken on the point, is now before us, in 
which it is unhesitatingly laid down that the English Courts 
would be bound to recognise the validity of marris^s of the 
kind, solemnised in a foreign country permitting them, be- 
tween English subjects duly domiciled. Other English j urists 
go further, and relying on the distinction taken by Mr. Jus- 
tice Story (ante, p. 376), confidently maintain that such mar- 
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riages stand on precisely the same footing as Scotch marriages^ 
which are ordinarily resorted to for the express purpose of 
evading the law of England, and that it is simply necessary, 
as regards residence or domicile, to comply with the law or 
practice of the state in which the ceremony takes place. In 
Hambui^h, for example, a residence of three weeks is re- 
quired, but should the couple get impatient, half an hour's 
walk would bring them within tiie Danish territory, where a 
day's notice will suiBce. The experiment has been tried more 
than once already, and, should the law continue as it is, we 
see nothing to prevent Altona from acquiring much the same 
sort of notoriety as Gretna Green. In New York, again, 
which may now be reached in a fortnight, no delay or diffi- 
culty of any sort would intervene. 

One strong reason in favour of such marriages is indicated 
by Dr. Franklin,^ who recommends them on the ground that 
the new consort is more likely to prove an affectionate step* 
mother, — a relationship, be it said in passing, in which affec- 
tion is rarely to be found. But it is not merely because the 
husband and wifehave a common interest in the children, that 
such unions hold out a surer prospect of happiness, but be- 
cause they are formed on a more complete knowledge of tem- 
pers and habits, and are admirably calculated to satisfy that 
yearning after the society of those dear to and mentally con- 
nected with a beloved object, which has led many a man to 
marry the humble companion or dependent of his wife. 

The only objection worth considering is, that a declaratory 
enactment would destroy the sanction under which the inno* 
cent £etmiliarity allowed amongst brothers and sisters-in-law 
takes place ; to which we answer, that this familiarity must 
be attributed to other causes, since a law habitually infringed, 
and not backed by opinion, can have no moral influence at all 
beyond that of engendering a false notion of security. Up to 
the period when he makes his selection, the man necessarily 
regards all the sisters alike; it is absurd to suppose that, the 
moment he has married one, a complete revulsion in his moral 
being is to take place, and that he will be enabled to invest 
her near relations of his own age with the same ideal barrier, 
the same sin-repelling halo, which nature has cast around his 

> See alfo Montesquieu, 6. xx?i. c. 14. 
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own. If he did, he would never afterwards regard them as 
objects of sexual passion ; for feelings of this kind are the 
product of habit, and cannot be put off and on with circum- 
stances ; and an unanswerable proof that men in general un- 
dergo no such change, is the frequency of the marriages in 
question, and the indulgence with which they are regarded in 
the world. Besides, to confirm such feelings, it is necessary 
that the man should never be able to think of or address the 
woman as one who in any conceivable contingency could be 
his wife — that a marriage should not merely be difficult or 
dangerous, but impossible ; yet prior to the late Act, it might 
tacitly have acquired all the incidents of validity, and the 
prohibition may still be evaded by repairing to another coun- 
try for a time. 

Would any prudent mother suffer a girl of twenty to set 
up house with a widower of twenty-five ? Yet, if they are to 
be regarded as brother and sister, what evil could ensue? 
Where the parties are more advanced in life, or the children 
are approaching to maturity, such arrangements are occasion- 
ally allowed, but each individual case is judged of by its cir- 
cumstances, which completely disproves the existence of the 
universal sanction contended for. 

It is also perfectly true, that, during the wife's lifetime, the 
sister is treated with greater familiarity than a stranger by the 
husband, and that adultery committed with her is visited with 
greater harshness by society. But this familiarity (which pre- 
vails equally in countries where such unions are allowed) de- 
rives its sanction from the general belief, that one party will be 
checked by the natural affection arising from blood relation- 
ship, and both by the deep atrocity of the crime ; and the feel- 
ing inspired by adulterers of this class will be found, upon ana- 
lysis, to be simply a modification of that with which we regard 
a gross wrong of any kind inflicted by or through the instru- 
mentality of one relation on another — a brother on a brother, 
or a child on a parent. All such equally revolt us as unna- 
tural : our blood seems to curdle at the thought ; and our 
horror rises in exact proportion to the. degree of confiding 
affection that has been abused. — '' Thou hast destroyed her 
by means of her best affections. It is a seething of the kid 
in the mother's milk.'' But how changed is the feeling when 
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there is no longer any one to wrong ? How often would the 
dying wife^ her last thoughts dwelling on her children's hap-* 
pinesS; join the hands of the bereaved husband and the sur< 
viving sister, if she might ! And how much better would a 
step-mother's duties be discharged under the consciousness 
that the spirit of one so dear was watching over the fulfilment 
of the trust ! 

It is remarkable that precisely the same objection was for- 
merly brought against marriages between cousins — 

" To the objection," says Jeremy Taylor, '* it were well if 
cousins-german did not marry, lest by reason of their usual fami- 
liarity, converse, and natural kindness, fornication should be secretly 
procured, it being too ready for natural love to degenerate into 
lust, I answer, that therefore let them marry as the remedy. For 
it were a hard thing that cousins that do converse, and are apt to 
love, should by men be forbidden to marry, when by God they are 
not. For this aptness to love being left upon them, together with 
their frequent conversation, is a snare, which, because God knew, 
he permitted them to their remedy ; and if men do not, they will 
find that their prohibition of marriage will not be a sufficient secu- 
rity against fornication." — {Duct, Dub. B. 2,) 

Cousins live habitually in much greater familiarity than 
brothers and sisters-in-law ; they are not unfrequently brought 
up together, and their mutual feelings of affection have all 
the additional strength that can be derived from actual blood- 
relationship, and from having been entertained from infancy. 
Yet it was found impossible to establish this artificial sanc- 
tion in their case, and when the attempt was finally given up, 
we are not aware that Jeremy Taylor's estimate of the conse- 
quences of abolishing or dispensing with the canonical prohi- 
bition regarding them, proved wrong in any country ; whilst 
it surely requires no argument to show that any undue re- 
striction on marriage can never fail to be productive of ill. 
In a word, no law, however severely executed, will induce 
mankind to regard an act as immoral per se, contrary to their 
own notions of propriety ; you may fling dirt in the shape of 
a hard name like incest, but it will never stick to marriages 
which so many enlightened Christian communities have sanc- 
tioned by approving them. We must, therefore, even consent 
at once to bring this portion of our municipal system into 
accordance with the matured convictions, as proved by the 
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uDcensured practice^ of society — or wink at the evasion of 
the law at the risk of bringing the legislative and judicial 
authority into contempt — or accelerate the voluntary expa- 
triation of numbers who feel unable to exist under the re- 
straint — or witness the illicit indulgence of inclinations which, 
originally innocent in the eye of God and man, have been 
made or kept sinful (seemingly to lessen our chance of escaping 
both human and divine vengeance) by the legislature. 

The following conclusions appear fairly deducible from 
these remarks :— 

1. That no restriction, particularly on moral subjects, should 
be imposed or continued contrary to the feelings and opinions 
of the educated portion of the community. 

2. That the bare fact of a law's being habitually infringed 
without loss of reputation, is a ground for re-considering and 
(unless counterbalancing advantages can be shown) repealingit. 

3. That the supposed law forbidding a man to marry his 
deceased wife's sister, is constantly infringed by persons who 
notwithstanding continue to fill the same position in society. 

4. That this law has crept into our jurisprudence through 
a mistake^ and is still open to doubt, hardly any of the 
strongest arguments having been brought to the notice of the 
Judges who established it. 

6. That'it is enjoined neither by religion or morality, and 
has been deemed at variance with both by individuals of virtue 
and learning, as well as by many enlightened Christian com- 
munities. 

6. That under these circumstances there is no hope of re- 
gaining for it the sanction due to a recognised precept of 
religion or a well-considered municipal regulation. 

7. That the feelings with which a man is supposed to con- 
template his wife's sisters cannot be beneficially affected by 
a bare law unsupported by opinion and liable to be evaded 
with impunity. 

8. That there are many circumstances which afford a better 
chance of happiness in such unions than in any other, 

9. That the present uncertain state of the law imperatively 
requires the interposition of the legislature, and is likely to 
occasion a great deal of unhappiness and immorality. 

H. 
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ART. IX.— REGISTRATION OF VOTERS. 

A Bill for the Registration of Parliamentary Electors, ^th 

ffe5rwary,.1839. 2 Vict. 

It is an old sayings and as common as the accidence^ that 
'' some persons never gain wisdom by experience.'^ Among 
this class of mortals is to be ranked^ we fear, the learned 
gentleman to whom her Majesty's Attorney and Solicitor 
General have from year to year entrusted the '' eniantillage" of 
their successive Bills for the amendment of the Registration 
of Parliamentary Electors, Dry-nurse to the lego-political 
offsjpring of the law-officers of the Crown, is an enviable posi- 
tion undoubtedly for an aspiring mind, and we do not wonder 
at the tenacity with which he retains his place ; but it is mat* 
ter of surprise, after the melancholy manner in which all their 
elder bom have, as year succeeded year, and session followed 
session, been swept into oblivion, to see them still, with, un- 
failing confidence, entrust the destinies of this, their youngest, 
to the care of one to whose ignorance or carelessness the un- 
timely fate of all its brethren may pot unfairly be attributed* 
But so it is, the same hand which from time to time has at- 
tempted to foist upon the public the measure .professing to 
amend the registration, and which attempt has, as regularly as 
the session came round, been foiled by the firmness and 
vigilance of at least one branch of the l^slature, has again 
produced a Bill with that fair-sounding but most deceptive 
pretension, and this Bill is again introduced into the House 
of Commons under the auspices of her Majesty's Attorney 
and Solicitor General. 

It is now a twelvemonth since we drew the attention of our 
readers to the measure then before the House of Commons 
having the amendment of the Parliamentary Registration for 
its object, and upon that occasion we felt it our duty to expose 
in strong terms its utter worthlessness and inefficiency as an 
amendment upon the existing system ; we at the time confi- 
dently predicted its fate, and although it feebly struggled 
through the first stage of its existence, (a temporary respite, 
for which it was indebted, not to the strength of its own con- 
stitution, but to the emasculated, if we may so term it, 
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state of the body through Mrhich it was passing)^ the light 
scarcely dawned upon its existence in the second stage be- 
fore it was consigned to the fate of its brethren. We do 
not think we assume too much credit when we state that 
many of the reasons put forth by ourselves against its being 
allowed to pass, insured for it that rejection in the Upper 
House which its wor«e than uselessness so ricUy merited. 
And yet, as though collision with the other branch of the 
legislature, or the dread of it, were a favorite mode with the 
statesmen of the present day of pressmg through obnoxious 
measures, here we have the very same Bill, in effect, almost 
totidem verbis, paraded forth under the auspices of the law 
officers of the Crown, and submitted to the legislature as their 
panacea for all the ills touching the important question of 
Registration, introduced by the vociferous clamourers for 
« The Bill, the whole Bill and nothing but the Bill," As we 
said of its predecessor, so now we say of this, (garnished as it 
is with the additions which the former received in committee 
last year,) that considered as a practical measure, a more slo- 
venly, ill-digested, inconsistent and unsatisfactory one, was 
never introduced to the notice of the legislature. One would 
have thought that its framer, having had the defects and 
inconsistencies in the Bill of last year, which struck every eye 
but his own« brought to his notice, would have had the wis- 
dom to avoid the introduction of them into the present mea- 
sure, but no ! like the negro mothers, each of whom persists 
in considering her own piccaninny the whitest, the learned dry- 
nurse seems determined to consider his chaise exempt from 
the errors which fall to the lot of ordinary productions, as 
created at once perfect in all its parts, and predestined to re- 
ceive the royal assent in the same shape in which it was first 
presented by its learned godfathers. Less than this, it seems, 
will not suit them, for, let but the Lords attempt to add a clause 
or correct a bungle, and the Commons sensitively cry " privi- 
lege, — this concerns ourselves and the register of our consti- 
tuents ; the Bill we sent up to you was as perfect as mortal 
hands could make it, if you won't consent to it as a whole, 
we will not take it mutilated at your hands.'' 

We must not however be unjust ; there is one attempt at 
improvement in the present measure which is not to be found 
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in the Bill of last year even as amended by the committee, 
and for which, while we admit that the gratitude of the public 
is due, we must certainly take credit to ourselves, since it 
professes to remedy the crowning absurdity in that Bill to 
which we then called attention — we allude to the omission 
of any machinery for the production of the lists to be re- 
vised by the barrister. The lists of voters to be revised by 
the barrister, as provided by the Bill of 1838, consisted, as 
our readers may remember, of two component parts, viz. the 
list of claimants, and the register for the time being relating 
to each parish. These were deemed to be ** the list of voters 
for such parish." A hamster was to be sent down to revise 
'* the lists of voters," and the only provision made in the Bill 
of 1838 for laying before him the lists of voters was a di- 
rection to the overseer to produce the list of claimants; not 
one word aboyt the production of the register relating to each 
parish, where by far the major part of the electors of the pa- 
rish would be found ; only the list of claimants, the original 
notices of claim, and the list of persons objected to, were 
by that Bill to be laid before him, and how, when, or in 
what manner he was to get a sight of by far the larger part 
of that whole which was deemed to be '* the list of voters," and 
which he was come down expressly to revise, we declared 
ourselves utterly unable to divine. To this blunder, error, 
or inadvertence, call it which you will, we directed the atten- 
tion of the public, and we know it did not pass unnoticed in 
the House, — but no ! the measure, as we said before, was 
declared to be " perfect, the barrister will find a mode of re- 
vising the lists ; and, if not, if any difficulty should arise on 
that point, they are a very large and convenient body of per- 
sons on whom to throw all the blame of the ill-working of 
the Bill ; no faults are to be found in any measure which we 
bring forward for the amendment of the register, or if faults 
are found, we will not see them." Such, or something simileir 
was, we presume, the reason which induced the supporters of 
the Bill of 1838 wilfully to shut their eyes to a plan which, 
had all its provisions been otherwise most perfect and appro- 
priate, would have rendered it either wholly inoperative or have 
given rise to interminable questions and disputes. A better 
spirit, therefore, we may hope, has come over their labours 
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when we find them attempting to remedy so gross a blunder, 
and by that very attempt acknowledging their former error. 
But how have they attempted to remedy it ? Why, in a way 
worthy of the hand whicli. could have committed the original 
mistake. By the Bill now before us (section 8) the list of 
claimants to be made out in each year by the overseers, and the 
copy of the register^ for the time being, relating to each parish, 
is to be deemed " the list of voters.'' Now, then, to get this 
'^ list of voters" before the revising bairister. It appears so 
simple that it would be next to impossible to imagine a diffi* 
culty, but if there is any mode of getting out of the straight 
road, the framer of these bills is sure to hit upon it. In the 
first place then, by sect, 1 1 the overseers are to deliver to the 
high constable, for the purpose of being transmitted to the 
clerk of the peace, a copy of the list of claimants made out by 
them, and a copy of the register relating to their parish, and 
a copy of the list of persons objected to. If it were not 
for the introduction of the word copy, as respects the list of 
claimants, an ordinary understanding would suppose that the 
lists of voters were by this provision intended to get into the 
hands of the clerk of the peace, to be by him, as is now the 
case, produced to the revising barrister. But not so ; '^ the list 
of voters," we have seen, is to consist of the list of claimants 
(not the copy), and the copy of the register, so that one part 
at least of the list of voters remains in the hands of the 
overseers. The overseers are to attend the court, and are to 
produce — what ? not the list of claimants and the copy of the 
register, which by sect. 1 1 is declared to be '^ the list of 
voters," and which the barrister is to revise, but, " Credat 
JudcBus,'* '^ a copy of the list of claimants, and thejpar^ of the 
register of voters then in force relating to their parish," neither 
the one nor the other being any part of '^ the list of voters ;" 
nor indeed do we at present see how the overseer could have 
possession of any part of the register of voters then in force 
for his parish, which, as every one except the framer of this 
Bill knows, is or ought to be, at the time of the barrister's 

^ This is Borae improvement at least, for tlie Bill of last year (before it vrent into 
committee) had provided tliat the list of claimants and the register for the time 
being should be the list of voters. It being evident from that very provision (as 
indeed we took occasion to observe), that the framer of the measure did not pos< 
sess the slightest knowledge of the *' wht;reabonts'' of the Register. 
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holding his Court, in the custody of the sheriff of the county. 
" But," we think we hear some one say, " there is surely a 
provision for the production of these lists before the barrister 
by the Clerk of the Peace." Not so, the Clerk of the Peace 
is only to produce the original notices of claim and notices 
of objection ; there is, to be, sure a provision for furnishing 
the barrister with something meant to be the lists, for a 
totally different object than that of revising them; and 
even that, as we shall show, is expressed in so bungling a 
manner as to be almost incomprehensible ; but as for '^ the 
list of voters," which he is come to revise, he will have as 
much difficulty in finding them in this Bill as in the Bill of 
last year. 

One or two more instances of the precious bungling to 
be found in this Bill and we have done with this part of it ; 
they are blunders which lie indeed upon the surface and 
can scarcely escape the notice of the most superficial commit- 
tee-man in the House, and must therefore, we should think, 
be remedied ; but they will serve to show the careless man- 
ner in which measures of such importance as the present 
are prepared. It is not to be expected that professional 
men, with so many varied and important duties to perform 
as the Attorney and Solicitor General, should find time 
themselves to prepare or even to superintend these go« 
vemment Bills ; but surely, surely, where so much profes- 
sional talent and accuracy are to be found, it is not asking too 
much to require that some judgment should be exercised in 
selecting the individual to whom the duty is to be intrusted ; 
we much fear that the mischief is to be traced to the political 
trammels in which the .anomalous state of parties at the pre- 
sent moment binds every official personage ; when a govern- 
ment exists but on the sufferance of a dozen individuals, that 
government as a party out-numbered by above one-third by 
the opposition, not only is every vote in the House of im- 
portance, but every opinion out of the House has its weight, 
and individuals must be employed and complimented, to secure 
their ^political affections. But we are forgetting all this while 
the blunders alluded to as exemplifying the accuracy of the 
party who has had the drawing of this Bill. Take the fol- 
lowing as an example. The overseers are to have copies of 
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such parts of the register of voters as relates to their parish 
sent to them by the High Constable. They are then direct- 
ed, if they believe any persons to be dead, to add the word 
" dead" opposite his name, not, as any one would suppose, in 
the copy of the register which they have, but in the register 
itself, which they have not, and never could have. Then 
again they are to sign and publish a copy of the list of claim- 
ants, and to publish a copy of the register, and to keep copies 
of both lists for inspection. The copy of the register is to be 
part of the list of voters, but there is no provision as to which 
copy. Then for a crowning specimen of accuracy. The 
lists of voters, we have seen, are to consist of ^' the list 
of claimants and the copy of the register ;" the two con- 
jointly are to form " the list of voters;*' and a provision is 
made by the 35th section for transmitting the lists of voters 
to the revising barrister, so as to enable him to form some 
idea of the amount of business to be transacted previous to 
fixing his courts. The framer of the bill, happily oblivious of 
what he has himself declared shall constitute " the list of 
voters,*' directs that the clerk of the peace shall transmit to 
the barrister copies of the lists of voters, and of persons claim- 
ing to be inserted in such lists. The precision with which 
copies are in some parts of this Bill distinguished from ori- 
ginals, and the utter recklessness with which they are in 
other parts confounded or identified with them, creates such 
confusion, that we will defy any one to attempt to put its 
provisions in force without giving rise to disputes, dissatis- 
faction, and litigation; in short in this Bill, as in its pre- 
decessor, " lists," ** notices," " copies," and " registers" 
cross and jostle each other in such admired confusion, that 
the reader is left in a perfect maze amongst them ; how a 
simple-minded unsophisticated country overseer will find his 
way amongst them all, confused as he will be with the wordy 
and not very clear paper of instructions which he will re- 
ceive in the form of a precept from the High Constable, and 
terrified at the prospect of a fine of 5Z. if he fail in any of 
the premises, is indeed a puzzle. 

We now come to the alterations introduced *into the mea- 
sure of last year while in committee, and retained in the pre- 
sent Bill. The first is, that which provides that every notice, 
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register, list, or other document required to be published by the 
overseers, shall be so published by being fixed on the outside 
of the outer door or outer wall near the door of every church 
and public chapel in their parish, including places of public 
worship which do not belong to the established church. Now 
we neither see the usq, nor the policy of thus multiplying the 
duties of the overseers, and with them the chance of errors. 
We do not profess to be particularly straitlaced or better than 
our neighbours, but we confess that the making the door of 
the Sacred Edifice a common receptacle for tax papers, game 
notices, lists of voters, and matters of that description, has 
always appeared to us a species of desecration. The town- 
hall, or other public and conspicuous situation, would equally 
answer any purpose, and shock no one's feelings ; but however 
that maybe, the church door may be a very proper place to affix 
a notice or a list affecting the political rights of all parties, 
because every one may either be presumed to belong to the es- 
tablished church of the community of which he is a member, or 
may attend that church for the purpose of informing himself 
of the contents of the notices which the law directs to be 
affixed thereon, and the overseers of the parish church may 
very properly be directed to afiix notices, &c. upon or near 
the doors of that building over which they have a special 
control and superintendence ; but what power has an over-, 
seer of affixing notices on the doors of places of worship 
with which, as overseer, he has np concern, ot how is he 
even to acquire the knowledge of what are places of public 
worship which do not belong to the Established Church in 
populous districts ? The thin^ appears to us to be an un- 
asked-for and an unnecessary boon to the Dissenters. 

There is then a provision that the lists, &c. are to remain 
published for a time, including two consecutive Sundays, and 
if torn down or mutilated are to be immediately replaced, and 
a fine of not less than 10s. is to be paid by any person wil- 
fully destroying or mutilating the same to any person who will 
sue for the same, to be recovered in a summary manner before 
any two justices of the peace. There is no limit put to the 
amount to be sued for as the fine, neither is there any discre- 
tion vested in the justices as to what is to be paid, the mini- 
mum is 10^.^ the maximum appears to rest alone in the breast 
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of the party suing, which the justices do not appear to have 
any power of controlling. The absurdity of such a provision 
is but too apparent; it were charity to suppose that it arose 
from mistake, and that the words '' not less** have been 
inserted instead of those '^ not exceeding y*^ and if so, what a 
specimen of accuracy ! 

The remaining clauses inserted in committee and retained 
in the present Bill, relate to cases of imperfect or non-publi- 
cation of the lists. We shall give these in full, that our 
readers may themselves judge of the inaccuracy of expression 
of which we complain, and which, if allowed to remain and 
this Bill pass into a law, will render it a measure infinitely 
more open to difficulty and doubt than the one which it 
professes to remedy. We will premise that all the clauses 
immediately preceding, relating to the publication, studiously 
enumerate * Notice," " List," " Register," &c. and then come 
the 31 St and 3Sd clauses. 

The following is the 31st clause : 

" And be it enacted, That no list shall be invalidated by rea- 
son that' it shall not have been affixed in every place and for the 
full time hereinbefore required for publication thereof, but that the 
barrister shall proceed to revise and adjudicate upon every such 
list^ which shall have been affixed in any place and for any part of 
the time hereinbefore mentioned in that behalf; but nothing herein 
contained shall be construed to exempt the Overseer, Town Clerk) 
or other person charged with the duty of publishing such list as 
aforesaid from the penalties of his neglect or wilful default." ' 

Now the consequence of thus carelessly limiting the opera- 
tion of this clause to the single case of a '^ list," (both notices 
and registers having been mentioned in the clauses immedi- 
ately preceding,) is but too obvious ; the point is raised that 
'' expressio unius est exclusio alterius ;" what is expressly de- 
clared respecting lists cannot apply to notices and registers, 
the necessity therefore of these two latter being affixed for 
the full time and in every place required by the act is the legal 
inference, and doubt is thrown upon the meaning of the clause 
— we do not say how it should be construed, but we do say 
that crassa negligentia alone could have allowed a clause so 
open to observation to remain in the Bill. 
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Tbe 32d clause is equally objectionable : 

** And be it enacted, That in case no list of voters shall have 
been made out for any parish, township or place in any year, or in 
case such list shall not have been affixed in any of the places herein- 
before mentioned in that behalf, the register of voters for that 
parish, township or place then in force, shall be taken to be the 
list of voters for that parish^ township or place for the year then 
next ensuing, and the provisions herein contained respecting such 
any list of voters shall be taken to apply to such Register as afore- 
said/' 

The " List of Voters/' we must not forget, (although the 
author of this Bill very often does,) is composed of the list of 
claimants (if any) and the copy of the register relating to each 
parish, so that if the overseer should omit to make a list of 
claimants, or omit to affix any part of the list of voters in the 
numerous places over which he has no control, and to many 
of which he may have no access, in that case the register of 
voters then in force for the parish is to be taken to be the list 
of voters," and "the provisions, herein contained respecting 
any such list of voters shall be taken to apply to such re- 
gister as aforesaid" — by which we suppose is meant that the 
barrister is to deal with the register as though it were the list. 
This is a charming provision indeed ! In the first place, how 
is the barrister to get hold of the register so as to enable 
him to expunge the names of persons dead or objected to? 
There is no provision for the production of the register before 
hand,, and in the meantime what is to become of all the 
fresh claimants ? The provisions which relate to their part 
of the list of voters may have been religiously adhered to, 
while some accidental omission may have taken place with 
respect to the copy of the register — are they therefore all to 
be denied their claim to be put upon the register ? It seems 
so, for the register of voters actually in force is to be taken to 
be the list of voters, and they are necessarily not on that re- 
gister; and the Bill itself deprives claimants of the right 
which they possess under the Reform Act of proving their 
claim and qualification before the barristers. And this is 
called a measure for amending the Registration of Voters ! 
We are tempted to let our readers know to what, in our opinion, 
is to be attributed the introduction of this 32d clause. We 
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believe it to owe its origin to some wholesale disfranchisements 
of parishes in East Somerset in (we believe) the autumtn of 
1835^ through the non-publication of the lists^ which the bar- 
risters in that division held essential to their validity. This 
opinion^ which excited much attention and comment at the 
time, was, we have reason to believe, not only not participated 
in, but was directly opposed by the great majority of the re- 
vising barristers, and was, we believe, reconsidered and disap- 
proved of by the very gentleman who had formed it. It 
must appear strange therefore to see a clause introduced to 
provide for a supposed inconvenience, which it is admitted on 
all hands does not exist. The solution is very simple. By the 
existing law, as provided by the Reform Act, the initiative, 
if we may so term it, of getting a name upon the register as 
a county voter is cast upon the individual desirous of becom- 
ing such. He is in every year to send in his claim to the 
overseer, with a proviso that in all cases where he retains the 
same qualification and continues in the same place of abode, 
such claim is dispensed with ; or in other words, he is in such 
case to be deemed a claimant of the franchise within the act 
of parliament. In the event of a county claimant being omit- 
ted from the list by the overseer, the barrister is, upon proof 
of the claim and qualification, to insert the name, &c. of the 
party omitted, and it is under this power of inserting the name 
of claimants that barristers are now enabled to rectify any ob- 
jection which may be raised on account of the non-publication 
of the lists : e. ^. a parish is called on for revision in the Barris- 
ters* Court, and a preliminary objection is taken that the lists 
have not been published in the manner requited by the Act, 
and that there are consequently no lists with which the bar- I 
risters can deal. This is tantamount to saying that the over- 
seer has either made no list, or has omitted to insert the 
names not only of all new claimants, but of all old voters, m 
the lists of the present year ; all parties therefore are in the 
position of claimants, and upon proof of their claim and quali- 
fication are entitled to be put upon the register: this is speedily 
done by the barrister signing a list which he himself has 
made, and in which he has inserted the names of all fresh 
claimants who can prove their claim^ and the names of ^ 



Registration of. Voters. 393 

those who being upon the register retain the same qualifici|r 
tion and continue in the same place of abode; very slight evi- 
dence as respects these latter is under the circumstances 
abundantly suiBcient to prove their right, and thus the diffi* 
culty is surmounted, the Act is complied with, and no in- 
justice done to any one. 

Now however by this new measure this cannot be done, 
and therefore have they been driven to insert a clause to meet 
the difficulty which they themselves have raised. They have 
chosen for some purpose best known to themselves (possibly 
because some people are not very popular in counties) to de- 
prive the county voter of a right secured to him by the Re- 
form Act, viz., the right of proving his claim to be upon the 
list, in the event of an overseer omitting him, and of having 
his name inserted in the register of voters accordingly. This 
manifest injustice to a party claiming the county franchise 
was first introduced into the Bill of last year ; we took occa- 
sion then to protest against- depriving a party of the only 
practical check upon the negligence or wilfulness of an over- 
seer which the Reform Act gave him, and we do it again in 
the hope that it may meet the eye of some who may have 
power to preserve it to the county voters. 

A man's name may be omitted from a list by accident or 
design, in neither case under this Bill, professedly introduced 
to cure existing defects in the present system of registration, 
has he the power to get it inserted in the register, and thus 
without any fault of his own, and with no redress, is he to be 
deprived of the franchise for above a twelvemonth. It re- 
quires no great stretch of imagination to see how this could 
be turned to account on the eve of an eventful time, nor how 
inadequate a remedy the deluded voter has in an action for 
penalties against a perhaps pennyless overseer. If the 
Reform Act, as respects the registration of voters, has any 
one merit, it is supereminently that one which secures to a 
party the certainty of having his name upon the register 
provided only he has the right to the possession of the fran- 
chise, and has done all that the Act requires of him personally, 
as a condition precedent to his becoming a registered elector ; 
let him but comply with these conditions, and neither the 
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\)^fulness nor the negligence of any person entrusted with 
ivhat may be called the ministerial part of the process^ can 
do him any injury whatever. Now, however, it is to be 
otherwise, all county voters are henceforth to have their 
political rights dependent upon the honesty or the accuracy 
of officials, who may be their political opponents, and in the 
event of any foul play, the consequences of which may be 
most important, are to be recompensed with a law suit 
against a man of straw, the real delinquent being all the 
while in the back ground, provided with, and in all probabi- 
lity supplying, the means of further oppression. 

This is not an imaginary case, such things have been 
attempted under the present system, when fortunately they 
have failed, owing, as we said before, to the fact that a voter 
is dependent upon himself alone for the security of his politi- 
cal rights : that such things will be attempted s^in, and with 
success, we verily believe, if the present measure be allowed 
to pass, and we earnestly call upon those who have thepower to 
save, not to permit a Law to be enacted, which under the cover 
of being an amendment of the present system of registrutim, 
will deprive voters of the only check which they now posses 
against the fraud or the ignorance of those to whom the duty 
of making out the lists is entrusted. 

The remainder of the Bill is, with a few exceptions, ver- 
batim the same as the one brought forward last year; and 
we will conclude this brief notice by referring those of our 
readers to whom the subject may be new, to the remarkts 
which we felt it our duty to make in a former Number upcm 
that Bill. We are in conscience bound to add, that we can- 
not afford this measure the bald and scanty praise which we 
allowed its predecessor, of having introduced some amend- 
ments upon the system of Registration as provided by the 
Reform Act, (which praise, small as it was, we felt 'bound to 
qualify, by asserting and proving that its merits were abun- 
dantly counterbalanced by its defects :) on the contrary, it has 
so bungled the best part of the Bill of last year (we allnde to 
that part which introduced important alterations intathe mode 
of serving notices of objection), that it is very doubtful, as the 
clause now stands, whether service of the notice of objection 
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by post, in all cases, is not to be sufficient ; such a service^ 
by the Bill of 1838, was only to have been allowed in casos 
where the place of abode of the party objected to was not in 
the parish to which the list might relate : and any extension 
of the privilege, beyond cases of non-^residence, appears to us 
equally unnecessary as it certainly is dangerous. 

It had been our intention on the present occasion to have 
given a short sketch or analysis of a scheme of our own for a 
real improvement of the system of registration, whereby all 
rights and privileges hitherto enjoyed by the voter should be 
religiously preserved to him, at the same time that an efficient 
check should be imposed upon the numerous facilities, which at 
present unfortunately abound, as well for harassing the indi* 
vidual possessed of a bon& fide qualification, as for imposing 
the man of straw upon the constituency. In this measure it 
would have been our care to have simplified the now compli- 
cated duties of making out the lists, and to have transferred 
them from the present obscure, often incompetent, and always 
irresponsible overseer, to an intelligent, competent and respon- 
sible public officer. All this, however, must be reserved for 
another opportunity. We have no'w performed our duty by 
drawing the attention of our readers to a Bill, which, if it 
passes, will be one of the greatest impositions of modem 
times, which will form a remedy infinitely more intolerable 
than the grievance it pretends to cure ; but which, it is at 
least one consolation to know, will carry within it the seeds 
of its own certain and speedy dissolution. It continually hap- 
pens that measures, of the admitted importance even which 
this is, pass through parliament, without attracting much, if 
any, attention to their details ; but once let them become the 
law, the eyes not only of all whose rights or privileges 
are to be affected, but of those who will have to carry their 
provisions into effect, will be anxiously and speedily directed 
towards them; and it requires no conjuror to say what 
would be the result of such a scrutiny in the present in- 
stance. 

But as we said before, we have done our duty, it now rests 
with others to do theirs : It is our firm conviction with this, 
as with the Bill of last year, that it never will be suffered to 

dd2 



396 Registration of Voters. 

pass in its present state, or^ if it be pressed through under the 
dread of collision, or be sent up late in the session to the 
LordSy and thus be smuggled through in a lump with other 
measures, that the very first attempt to put it into operation, 
as a practical measure, will show the absolute necessity either 
of wholly repealing it, or of immediately passing another act 
to amend the Amendment Act. — We shall watch it. 
Z. 
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AFFIDAVIT. See Bail, 2, 4. 

AMENDMENT. 

(In criminal cates,) A woman charged with the murder of her husband was de- 
scribed as '* A., the wife of J. O., late of the parish of S., in the county of W. 
labourer." The judge, at the trial, ordered this to be amended by striking out 
the word •** wife," and inserting the word '* widow."'£«^. ▼. Orchard, 8 C. & 
P. 665. 

ANNUITY. 

{Memorial,) Where a nominal consideration is expressed in an annuity deed to 
have been paid to a surety, it need not be staled in the memorial, under 53 G. 3, 
c. 141, s. 2. (6 T. K. 545.)— i^eu; v. Backhoute, 1 P. & D. 34. 

ARBITRATION. 

1. (Award, finality of—Action for costs of reference,) Where an action of debt, 
in which the defendant had pleaded the general issue and a set-off, was by con- 
sent referred to arbitration, " the costs of the reference and award to abide the 
event,** and the arbitrator found that the plaintiff was not entitled to recover in 
the action, and had not any cause of action against the defendant ; but said 
nothing as to the set-off: Held, that the award was final, and that the defendant 
was entitled to maintain an action for the costs of the reference and award. (2 
C. & M. 722 ; 10 Bing. 508; 2 C. M. & R. ^7.)^ Duckworth v. Harrison, 4 
M.&W.432; 7D. P.C. 71. 

2. (Motion to set aside award, what is, and time for,) Where an arbitrator, to whom 
a cause was referred by order of nisi prius, directed that the verdict should be 
entered for the plaintiff for 254/. ; and then set forth certain facts, raising a 
question for the opinion of the Court, and awarded that if upon such facts the Court 
should be of opinion that the verdict should be for 125i. only, then the damages 
should be reduced to that sum : Held, that a motion to enter the verdict for the 
latter sum upon the facts so stated by the arbitrator, was in effect a motion to set 
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aside the award, and must be made within the term next following that in which 
the award was vcAdM—Andertou v. FuUer, 4 M. & W.,471 ; 7 D. P. C. 51. 

3« (Suffieieney of award by arbitratort and umpire,) A cause was referred to two 
arbitrators, and such third person as they should nominate as an umpire, and the 
parties agreed to perform the award made *' by the two and their umpire." The 
award having been made by the two arbitrators only, the Court refused to grant 
an attachment for the non-performance of iU-^Heatkerineton v. Bohinsonf 7 D. 
P. C. 192. 

4. (Award, when bad for uncertainty.) A cause in which there were seven issues 
was referred by order of nisi prius, the costs of the reference and award to abide 
the event. The arbitrator found for the defendant on two of the issues (neither 
of which covered the whole cause of action) and for the plaintiff on the others, 
but omitted to award damages. The Court held the award insufficient, and de- 
clined to send the case back to the arbitrator except by oonsent. — Wood v. Dun- 
can, 7 D. P. C. 91. 

ARR£ST. 

1. (Power qf detainer under I 8f 2 Viet,'e. 110, i. 7.) Under the 1 & 3 Vict c. 
110, s. 7, a judge has no authority to make an order for the detention of a prisoner 
in custody at the time of the passing of the act '* until he shall give bail, orvn- 
til further order.'*— Boddington v. WoodUy, 1 P. & D. 159. 

2. (Equitable conttruction of I i^ 2 Vict. c. 110, s. 7.) Where a defendant, who 
was arrested on mesne process and gave bail before the 1st October, 1838, im- 
mediately on his discharge went and still remained abroad, the Court refused to 
enter an exoneretur on the bail-piece. — Lewis v. Ford, 4 M. & W. 361 ; 7 P. P* 

C. 85 ; Dalton v. Gib, 5 Bing. N. C. 113 ; 7 D. P. C. 143. 

3. (Privilege of Queen* t servantefrom.) A page of the presence in ordinary to 
the Queen is privileged from arrest. — Reynoldt v. Pocock, 4 M. & W. 371 ; 7 

D. P. C. 4. 

4. (Discharge under 1^2 Vict. c. 110, f. 7.) A defendant who b brought up by 
habeas corpus to be charged in execution is not in custody on mesne process, 
under the 1 & 2 Vict. c. 1 10, s. 7, '^Reynolds v. Simmons, 7 D. C. P. 85. 

5. (Equitable construction of I i^ 2 Vict. c. 110, s. 7— Detainer under s, 3.) The 
defendant was arrested and put in special bail, in September 1838 : the Court 
entered an exoneretur on the baiUpiece, under the I & 2 Vict. c. 1 10, s. 7. An 
affidavit for the arrest or detention of a party under that statute must state the 
deponent's belief that the defendant is about to leave England, unless be be 
forthwith apprehended, and the facts on which such belief is groiuided.'^Bateman 
V. Dttfih, 5 Bing. N. C. 49 ; 7 D. P. C. 105. 

6. (Same.) The Court will stay proceedings in an action on the bail bond, without 
an affidavit of merits. — Norris v. Bracken, 5 Bing. N. C. 114; S. C. nm* N«i" 
ris v. Brighton, 7 D. P. C. 144. 

ASSAULT. 

1. (Indictment for inJUctiug an injury dangerous to life, under the 1 Vietc»B5, 
s. 2.) On an indictment upon the stat. 1 Vict. c. 85, s. 2, for the capiu^ of- 
fence of inflicting an injury dangerous to Hfo, with intent to murder, thejory 
ought not to convict unless they are eatis6ed that the prisoner had in his vaM 
a positive intention to murder: and it is not sufficient that it would have been 
nm^er if death had ensved. 
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Ad4 If A. U charged wiUi this o0iwce, and B. U charged with aiding and 
abetting him, it is essential, in order to make out the charge against B., that he 
should have been awafe of A.'s intention to commit murder. 

An indictment on this statute stated that the prisoner feloniously and of his 
malice aforethought did assault C. H.« and did cause unto C. H. " a certain 
bodily injury dangerous to the life of her the said C. H., by then and there felo- 
niously with his hands and fists striking and beating the said C. H. in and upon 
the head and back, &c. &c. [setting forth specifically the means by which the 
assault was committed, but not specifying the nature of the bodily injury occa- 
sioned by them] : Held, sufficient. — Reg. ▼. CruMt 8 C. & P. 541. 

2. The ofience of carnally knowing and abusing a female child under ten years old, 
(with her consent) is not a felony which includes an assault within the statute, 
1 Vict. c. 85, s. 11, even though it was stated in the indictment for the felony 
that the prisoner made an assault upon the child. To support a charge of as- 
sault, such an assault must be shewn as could not be justified in an action under 
a plea of leave and license. — Reg, v. Banks, 8 C. & P. 574 ; Reg, v. Meredith, 
id. 589. 

8. A party was indicted for robbery with violence, under the stat. 1 Vict. c. 87, s. 
8. The jury found the prisoner ** guilty of an assault, but without any inten- 
tion to commit any felony :" Held, that such special finding did not take the case 
out of the operation of the stat. 1 Vict c. 85, s. 11, for that the " crime charged" 
there mentioned means the charge as stated in the indictment. — Reg, v. EUU, 8 
C. & P. 654. 
Held, that a person who puts a deleterious drug into a liquid in order that it may 
be taken by another, if it be taken, is guilty at common law of an assault on the 
party who takes it.— l?e^. v. Button, 8 C. & P. 660. 

ASSUMPSIT. 

1. {Contideration.) Declaration in assumpsit stated, that in consideration that the 
plaintiff, at the defendant's request, had consented to allow the defendant to 
weigh divers boilers of the plaintiff, the defendant promised to give them up to 
the plaintiff in the same condition as at the time of such consent. Averment, 
that by such consent the defendant weighed the boilers ; and breach, that he did 
not return them in a perfect condition, &c. : Held, on motion in arrest of judg- 
ment, that the declaration disclosed a sufficient consideration for the promise. — 
Bainhridge v. Fimuton, 1 P. & D. 2. 

2. (Same,} T. S. was lord of the manor of T., and the office of steward of the 
manor was in his gift. The former steward resigned his office upon T. S. agree- 
ing to execute a bond to him for an annuity for his life. The defendant, in con- 
sideration of T. S. permitting him to hold the office at the will of T. S., promised 
T. S. to pay out of the fees of the office the above annuity to the late steward 
during his life, and to indemnify T. S. therefrom so long as he, the defendant, 
should exeeute the office either by himself or deputy, to be approved of by T. S. 
T. S. appointed the defendant accordingly, and afterwards appointed him by 
deed for life. T. S. died, and the defendant refusmg to pay the annuity to the 
late steward, on the ground that his promise only extended to his continuing in 
office at the will of T. S., which had been terminated by the grant for life, he 
was thereupon sued on the above promise by the executor of T. S., and held 
y\9h\e,^MaUock y, Kinglake, 1 P. & D. 46. 

ATTORNEY. 

1. (Admission^Examination,) Although a person desirous of being admitted an 
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attorney has already passed ooe ezaminatioD, and failed to obtain liis certificate 
from the ezaTniners, he must give a fresh term's notice to the examiners if he in- 
tends to apply again to be examined. — £sp. Henry » 1 P. & D. 71. 

2. (Delivery of bilL) The Court has a general power, independently of the stat. 
2 Geo. 2, c. 23, s. 23, to order an attorney to deliver a signed bill of costs; 
and if the client becomes bankrupt, his right in that respect vests in bis assignees. 
^Clarkton v. Parker, 7 D. P. C. 87. 

3. (Taxation.) An attorney's bill was referred for taxation, but there was no nn- 
deitaking to pay what should be found due. The amount of the judgment had 
previously been paid into Court by the sheriff under an interpleader rule : Held, 
that as the money was not paid in for the purpose of taxation, the Court had no 
juiisdiction under the 2 Geo. 2, c 23. — Rogers v. Peterston, 7 D. P. C. 187. 

4. (Esarhinaiion.) The examiners of articled clerks ought not to refuse to examine 
a clerk on the ground that there is a doubt as to the validity of hu service under 
his articles.— Examiners' Case, 6 Bing. N. C. 70 , S. C, nom. Exp, Mastermn, 
7 D. P. C. 166. 

5. (Privileged communication to,) A., an attorney, was employed by B. topntout 
money on mortgage. 0. applied to A. to procure him an advance of money on 
mortgage, and to act as his attorney in procuring it. C. stated to A. that he was 
the owner of certain freehold lands, and produced a forged will in proof of bis 
title, which he placed in A.'s hands. B. advanced the money on this supposed 
security, A. acting as his attorney by preparing the mortgage deeds, &c. On the 
trial of C. for uttering -the forged will : Held, that A. was bound to produce the 
will, and also to give evidence of what C. said to htm as to the advance of the 
money. (See R. v. Smith, 1 Phill. £v., eh. 6, contra.)— I?^. v. Awry, 8 C. & 
P. 596. 

BAIL. 

1. (Staying jfroeeedings on bail bond.) Where a defendant, on being anested, 
gave bail to the sheriff, and subsequently obtained an order to stay proceedings 
in the action on payment of debt and cosis forthwith, ** the plaintiff to he at 
liberty to sign final judgment, and issue execution for the amount," if the debt 
and costs were not so paid ; and default l>eing made in payment, the plaintiff took 
an assignment of the bail bond, and issued process against the bail, after which 
the defendant died : Held, that the bail were entitled to stay proceedings on the 
bail bond on payment of costs ; that the order did not require them to pot tbe 
plaintiff into a condition to sign judgment by justifying bail above, and therefore 
he had not lost a judgment by their laches. — Jsaact v. Riekardo, 4 M. & VV. 
382 : 7 D. P. C. 94. 

2. (Time for setting aside proceedings against bail — Affidavits.) On the 24th Octo- 
ber a writ of ca. sa. was lodged at the sheriff's office, and on the 3d November- 
proceedings were comWnced against the bail : Held, that a motion on the I3tb 
November to set aside the ca. sa., and subsequent proceedings, for irreguhmtyi 
was too late. 

In an application by bail to set aside proceedings in the original action, and 
. in the action against themselves, the affidavits are to be entitled in both actions.— 
Poeock V. Coekerton, 7 D. P. C. 21. 

3. (Relief of sheriff under 1 ^f 2 Vict. c. 1 10, 5. 7.) The firet four rules of T. T. 
1 Will. 4, apply only to bail put in in the ordinary course, and not to bailpi^^ >° 
by the sheriff. 
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Where the sheriff, being in default, put in bail before the 1st October, 1838, 
and on the 2d NoYember an attachment issued against him for not bringing in 
the body : Held, that the Court had no power to relieve him on entering a com- 
mon appearance, under the 1 & 2 Vict. c. 1 10, s. 7.— A«g. ? . Sheriff of Middle- 
tex, in Home v. Jonee, 7 D. P. C. 82. 

4. {Affidavit of suffieieney.) Wh^ere, in the affidavit of sufficiency, the bail swore 
that they were not security for any person " except the above-named defendant," 
the Court allowed them to amend their affidavit, by stating that they were not 
bail for any defendant ** except in this action ;" the costs of the opposition to 
be costs in the cause. — Warren v. De Burgh, 7 D. P. C. 96. 

And see Arrest, 2, 5. 

BANKRUPTCY. 

1. (Mutual credits,) Declaration stated, that in consideration that R., before he 
became bankrupt, would sell certain goods to defendant, defendant agreed to pay 
for the same prompt two months, or by an acceptance. The declaration averred 
the delivery of the goods, and the refusal of the defendant to pay for them by an 
acceptance or otherwise, whereby R., before he became bankrupt, was deprived 
of the use and benefit of an acceptance, and of all the benefit which would have 
resulted from discounting the said acceptance, and was put to great loss and 
inconvenience, and his estate applicable to the discharge of his just debts was 
by reason of the non-payment of the said goods, much diminished in value. Held, 
that the declaration did not sound in unliquidated damages, so as to deprive the 
defendaut of his right of set-off under the Bankrupt Act, 6 G. 4, c. 16, s. 50. 
(3T.R.507,n.; 1 B. & Ad. 521 ; 8Taunt.499; 1 Bing. N. C. 743 } 3 B. & 
Ad. 580; 4 B. & Ad. 404.)— Groom v. West, 1 P. & D. 19. 

2. (Pleadings.) In trover by assignees, a plea that they are not assignees puts in 
issue the petitioning creditor*s debt and act of bankruptcy. (4 Bing. N. C. 290.) 
— BttcktoR V. Frost, 1 P. & D. 102. 

3. (Transfer by bankrupt, when protected,) A bankrupt, within two months before 
the fiat, deposited goods by way of pledge, in consideratioii of an advance of 
money. Held, that the transaction, although bon& fide, and without notice of 
an act of bankruptcy, was not protected by s. 82 of the 6 G. 4. c. 16; but that 
his assignees might recover the value of the goods in trover. (10 Bbg. 292.) — 
Wright V. Feamley, 5 Bing. N. C. 89 ; 7 D. P. C^ 129. 

And see Guarantee. 

BILLS AND NOTES. 

1. (Alteration of bill after acceptance — Pleadings — Admission by accepter, effect 
of) In an action by indorsee against acceptor of a bill (not stated to be pay- 
able at any particular place,) it is a good defence, under a plea that the defend- 
ant did not accept the bill declared on, that after be had accepted it generally, it 
was altered without his knowledge, by the addition of a memorandum making it 
payable at a banker's. (2 C. & M. 151 ; 2 C. M. & R. 291.) 

The acceptor of a bill, on application to him for payment, answered that the 
bill had been altered as to the acceptance, by being made payable at a particular 
place; that he never made it payable there, nor elsewhere than at his own house« 
and that he should take such steps as the law would authorise on the subject; 
that he had been prepared for payment, and the party might have the money by 
calling at his house. Held, that this ietter was no acknowledgment of a subsist- 
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mg d«bt, so as to support a count on an account sUted. (5 M. & Sel. 65; 5 B. 
& Cr. 360.)— Caipwl v. Baker, 4 M. & W. 41 7 ; 7 D. P. C. 17. 

2. (Action far amount of hill paid under mterepresentaiion^When neceetary to 
tender hack hiU before action brought.} The defendant supplied the plaintiff with 
goods to the amount of 71/. ; the plaintiff authorized M. to pay that sum to the 
defendant, M. paid the defendant SOL and applied the remaining 21/. to his 
own use. M. also owed the defendant 24/., and the defendant drew a bill on 
bim for 45/., the amount of these two sums, which he accepted, but which was 
dishonoured when due, and M. subsequently became bankrupt. The defendant 
applied to the plaintiff for payment of the amount of the bill, representing that it 
had all been left unpaid on the plaintiff's account by M.; and the plaintiff, on 
such representation, paid the defendant the 45/. and received back the bill. In 
an action to recover back the balance of 24/., as having been paid on a misre- 
presentation of the facts : Held, that the plaintiff was not bound to prove that 
he tendered back the lull to the defendant before action brought.— Ppp« v. 
Wray, 4 M. & W. 451. 

And See Partnebship ; Principal and Surett, 1« 

BOROUGH RATE. 

(Appeal against — Evidence of rate — Jurisdiction,) On an appeal against a borough 
rate, at the Epiphany sessions, the town-clerk, who appeared for the town-counoil, 
objected that the appeal ought to have been to an earlier sessions, but the Court 
of Quarter Sessions, on inspecting the rate, decided that the appeal was propeily 
lodged. It was then adjourned to the following Easter sessions, and from thence, 
at the respondents' request, successively to the Midsummer and Michaelmas 
sessions. Before the latter sessions, the town-council abandoned the rate as a 
nullity. At those sessions, the appellants proved their notice of appeal and their 
noUee to produce the rate, but no one appeared for the respondents, though the 
town-clerk was present in Court. The appellants then moved for their appeal to 
be confirmed with costs. The Court of Quarter Sessions decided that as there 
was no proof given of a rate, or at all events of a legal rate, it had no jurisdic- 
tion. Held, that the rate was sufficiently before the Court to give it jurisdiction. 
[See post. Order of Sessions.] — Reg, v. Recorder of Stamford, 1 P. & D. 72. 

CANAL ACT. 

A Company were empowered by act of parliament to make a canal within certain 
limits, without specifying any time within which it was to be completed. Held, 
that no limitation as to time could be assigned to the powers conferred, by an 
intendment that they were to be exercised within a reasonable time, and conse- 
quently that the works might be resumed at any period. 

The act of parliament gave certain commissioners power to purchase lands, 
&c. and directed them to make compensation to persons interested therein for all 
damage sustained. Held, that a party entitled to an easement over lands so 
purchased by them, could not maintain trespass for acts done upon those lands to 
the prejudice of his easement; but as soon as any damage was actually incurred^, 
he ought to have claimed compensation under the act (2 M. & W. 444).— 
' Thicknesse v. Lancaster Canal Company, 4 M. & W. 472. 

CERTIORARI. 

1. Where a party has once failed, on account of the insufficiency of his affidavits, 
to obtain a rule for a certiorari, the Court, ia the exercise of its discretionary 
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power over proceedings by certiorari, will not allow bim to renew his application 
on amended affidavits^ — Reg, v. Manchetter and Leeds Railway Company, 1 P. & 
D. 164. 
2. (When tahen away.) By a railway act, the Company were not to deviate more 
than 100 yards from the line marked out in the map deposited with the clerk of 
the peace, and all disputes respecting damage done to any mansion were to be 
tried by such persons as usually sit on special juries. There was a clause taking 
away the certiorari in respect of all proct^ings taken in pursuance of the act. 
Held, that this clause applied, although compensation for lands more than 100 
yards from the line prescribed, and for damages done to a mansion, had been as- 
sessed by a common jury. — Reg, y, Bristol and Exeter Railway Company, 1 P. 
& D. 170. 

And see Compensation under Frivate Act, 3. 

CARRIERS. 

(Duty and liability of common carriers.) Declaration in case stated, that the plain- ' 
tiff delivered to the defendants, and the defendants accepted a package, to be 
taken care of and carried and conveyed from L. to B., and there delivered to A. 
for reasonable reward ; and it thereupon became the duty of the defendants to 
take due care, &c. in the conveyance of the said package. Plea, that the plain- 
tiff did not deliver the package to the defendants. At the trial, the jury found a 
verdict for one of the defendants, and against the other. Held, that the decla- 
ration might be read as charging the defendants in tort, on the general custom 
of the realm, and not on a contract, and that the Court were bound so to read it 
after verdict, and so to support the finding, although against one only of the de- 
fendants. (3 Brod. & B. 54 ; 3 East, 62 ^ 2 N. R. 365, 455; 12 East, 452.)— 
Paixi v.Shipton, 1 P.& D. 4. 

CHARTER-PARTY. 

1. (Reckoning of running days — Pleading.) Under a charter-party to load coali 
and iron at Cardiff, and to proceed vnth them to Alexandria, the running days to 
commence on the 16th December 1834; the plaintiff having with the defendant's 
consent laden the coals at Pembroke in ten days ensuing the 16th of December, 
and not having sailed for Cardiff till the 27th ; held, that the running days were 
still to be reckoned from the 16th of December ; and that proof of the defendant's 
consent satisfied an allegation in the declaration, that the coals had been laden 
at Pembroke at his request. — Jackson y. GalUnoay, 5 Bing. N.C. 71. 

2. (Evidence of usage of trade.) On a charter-party engaging to pay 6/. 15<. per 
ton for goods shipped at Bombay for London, cotton to be calculated at 50 cubic 
feet per ton : Held, that evidence was admissible for the defendant of a usage in 
the trade to pay according to the measurement taken at Bombay, before the 
goods are loaded ; and that the plaintiff was entitled to shew in reply, that bis 
captain objected to receive the goods at the Bombay measurement, measured 
them when on board, and delivered an account of that measurement to the 
shippers. (7 Bing. 587 ; 1 M. & W. 343; 3 B. & Ad. 728; 2 C. & P. 525 ; 
2 Moore, 224^)— Bottom/^j^ v. Forbes, 5 Bing. N. C. 121. 

CHURCH-RATE. 

Where a select vestry was directed by a local act to levy a church-rate, which was 
to be collected in a special manner, and which was made the subject of appeal 
to the Quarter Sessions ; held, that the Court of Queen's Bench had jurisdiction 
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to enforce the makiog of the rate by mandamus, although a section of the act 
contained a saying clause, that nothing in the act was to abridge or controul 
the rights of any person having ecclesiastical jurisdiction over any matter or thing 
concerning the churches of the parish. 

When the making of a church-rate is enjoined on a special vestry by act of 
parliament, a colourable adjournment for the purpose of delay is equivalent to a 
direct refusal ; and therefore where a vestry was assembled on the 8th of June to 
consider a requisition of the cliurchv^rdens to make a church-rate, and they had 
notice that on refusal a mandamus would be applied for, and at the meeting a re* 
solution was passed, that the churchwardens ought to supply an estimate of the 
expenses required, and the vestry adjourned for ten days ; the Court thought this 
a colourable adjournment, and awarded a mandamus. — Reg, v. St, Margaret* $, 
Leicester, I P. & D. 116. 

And see Prohibition. 

COGNOVIT. 

1. Where a defendant, more than four months after the issuing of a writ of capias 
against him, gave the plaintiff's attorney a cognovit to enter up judgment : Held, 
that the attorney was thereby empowered (without any express authority for that 
purpose, and notwithstanding the lapse of time) to enter an appearance for the 
defendant, and to take all other proceedings necessary to obtain judgment. — 
Richardson v. Daly, 3 M. & W. 384; 7 D. P. C. 26.. 

2. Where a cognovit had been attested on behalf of the defendant by an attorney 
who accompanied the plaintiff's son to the defendant's residence, and who sub- 
sequently carried the instrument to the Queen's Bench Office to be filed, and 
there subscribed his name on the back of it as the plaintiff's attorney's agent, 

/^ the Court set it aside under the 1 & 2 Vict c. 110, ss. 9, 10. — Rice v. Linsted, 
7D.P.C. 163. 

3. An infant cannot bind himself by a cognovit. 

I It is not necessary under the 1 & 2 Vict. c. 110, a. 9, that the defendant's 

,' ; attorney, in the attestation of a cognovit, should state himself to be an attorney 
named by the defendant, it is sufficient if he declare himself to be attorney /or 
the defendant. Nor need the attorney be originally named by the defendant; it 
is sufficient if the defendant adopts the attorney named by the plaintiff. 

And if the nature and effect of the instrument have been explained to the 
defendant, it is immaterial that it was not read over to him. — Oliver v. Wood- 
ru/e, 7D.P.C. 166. 

COMPENSATION UNDER PRIVATE ACT. 

I. Where, under a private act, authorising the trustees of a drainage to purchase 
any lands, tenements, or hereditaments, for the purposes of the act, a compensa- 
tion jury could be impannelled only after 40 days notice in writing to the party 
interested: it was held, that it was not competent to him, after expressly waiving 
his right to notice, to apply to quash the injunction on the ground of its not set- 
ting out the inquisition, or the waiver of it* 

So also, that after having treated with the trustees, and concealed the fact that 
his land was copyhold, he could not take the objection that the words of the act 
did not extend to copyholds. 

The act directed that the jury should assess the sum to be paid for the pur- 
chase of lands, , or the recompense to be made for damages or losses sus- 
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tained by cutting lands &c. A jury having found that 56J. was the proper sum 
to be paid for the land to be purchased, and for the recompense to the owner for 
the damage he might sustain, also directed the trustees to erect a hedge on the 
owner's land at their own expense. Held,. that as it did not appear that less com- 
pensation money was awarded on that account, the inquisition waa not void. — 
B£g, V. Tmitiet of South Holland Drainage, 1 P. & D. 79. 

2. (Mandamus to pay purchase money,) Where a local improvement act enabled 
a company to purchase lands, with the usual clauses for a compensation jury, 
and also enacted, that in case the person to whom the compensation should be 
awarded should not be able to make a good title to the premises, it should be 
lawful for the Company to pay the money into the Bank of England, in the name 
of the Accountant General. The Company, after an award made, in conse- 
quence of a difference as to the purchase money, objected to the title of a pur- 
chaser. Held, that the latter was not entitled to a mandamus to the Company 
to pay the purchase money into the Bank, unless he distinctly shewed to the 
Court that he could not make out a good tii\e,-^Beg, v. Deptford Pier Improve' 
ment Company, 1 P. & D. 128. 

3. (Certiorari to remove inquisitionJ) Where an act for making a railway di- 
rected that inquisitions for assessing compensation to the owners of land required 
by the Company, should be taken before the sheriff of the county, and that such 
inquisitions, and the judgments thereupon, should be kept by the clerk of the 
peace among the records of the county, and be deemed records to all intents and 
purposes. Held, 1 , that a certiorari lay, even after judgment, to remove such 
an inquisition. 2. That the rule to shew cause why the certiorari should not 
issue, was properly directed to the cleric of the Company, although the inquisi- 
tion was out of their custody .•^Ai'^. v. Manchester and Leeds Railwa}^ Company, 
1 P. & D. 164. 

And see Caval Act. 

COPYHOLD. 

(Fine on admittance,) Where devisee for life, on admittance, has paid the full 
fine as on an admittance in fee, and the heir of the devisor has surrendered 
his reversion, the surrenderee cannot compel the lord to inrol the surrender 
without payment of the fine payable in respect of the descent upon the heir. 
(Feame's Post. Works, 106 ; Moore, 465 ; 5 Ad. & £. Z2l.)—Reg, v. Lady and 
Steward of DuUingham, 1 P. & D. 172. 

CORONER'S INQUISITION. 

1. The Court refused to grant a certiorari to bring up a coroner's inquisition to be 
quashed, which purported to be taken before A. B. coroner of H., but was in 
reality taken befote the coroner's clerk, and was in other respects invalid. — Exp. 
Daws, 1 P. & D. 147. 

2. A coroner's inquisition stated (in substance) that D. on the27lh of May, struck 
R. vrith a poker on the head, and gave her divers mortal bruises and contusions ; 
and that Y,, on the 23rd <f June, kicked the said R. on the belly, and thereby 
gave her one mortal bruise and contusion ; and averred that R. of the said 
mortal bruises, &c. given by D. languished from the 27th of May until the 
1st of July, and of the said mortal bruise, &c. given by F. languished from 
the 23Td of June until the 1st of July, and then died of the said mortal bruises 
&c. on the head, together with the said mortal bruise, &c. on.the belly; con- 
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dading that the said D. and F., her the said R., in manner and by the means 
afoiesaid, felonionsly did ktU and slay ? — Held bad.— R€f • v. Dewtt, 8 C. & P. 
639. 

CORPORATION. 

(^Mandamus in respect rf borough property, who may apply for,} A cootroyersy 
existing in a corporation between the freemen under the old charter, and the 
town council, as to the exclusive right of the freemen to some corporation pro- 
perty for their own benefit, a public meeting was held, and at the instance of 
A., a freeman, a resoludon was carried that the rents should be paid into the 
hands of the defendant, to await the decision on the claims of the freemen. 
The rents having been so paid, and a rule baring been obtained by A., as a 
freeman and burgess, jind inbalntant of the borough, liable to contribute to the 
borough rate, for a mandamus to the defendant to pay over the money into the 
hands of the treasurer of the borough, the Court discharged the rule, and inti- 
mated that the proper parties to apply for a mandamus in such a case were the 
town council, treasurer, or other authorized party, and not any individual having 
a remote interest in the corporation funds. — Reg, v. Frott, 1 P. & D. 75. 

COSTS. 

1. (Of pl$a, after amendment of dularaXien,) The plaintiff, after plea {beaded, 
obtained leave to amend his declaration on payment of costs, by incteasiDg the 
amount of damages ; and the defendant, after tlie amendment, paid money into 
Court, by which one of his pleas became unavailable : — Held, that he was not 
entitled to the costs of such plea.— Gou/d v, Oliver, 5 Bing. N. C. 115. 

2. ( Under 43 0. 3, c. 46.) The plaintiff arrested the defendant for 3472., al]^;ed 
to be di^ chiefly ibr architect's commission on the expense of a building, which 
the plaintift'^s surveyor estimated at 5000/. The defendant's surveyorB estimated 
the expense at sums not exceeding 3100/. But the defendant, who had the 
means of knowing, not having disclosed what the actual expense was, the Court 
refused him costs under the 43 G. 3, c. 46, s. 3. — Day v. Clarke, 5 Bing. N. C. 
117; 7D. P. C. 147. 

3. {Of several issues — Of witness.) In trover by an assignee of a bankrupt, the 
defendant pleaded (inter alia) that plaintiff was not possessed of the goods as 
of his property as assignee, on which he had a verdict. It appeared that the 
plaintiff, as assignee under a second commission, had allowed the bankrupt to 
have the goods in his order and disposition. Held, that the defendant was en- 
titled to the costs of evidence adduced to prove a third commission, but not to 
the expense of proving that the bankrupt's estate had, after certificate, produced 
155. in the pound after the second, on which point also a distinct issue bad been 
raised. 

The cause having been conducted by an attorney who was a member of a 
firm, the Court allowed the costs of another member of the same firm who had 
been called as a witness. — Butler v. Hobson, 5 Bing. N. C. 129 ; 7 D. P. 0. 

4. {Security for,) A notice that the defendant intends to move for security for 
costs by reason of the plaintiff's residence out of the jurisdiction, does not dis- 
pense with the necessity of demanding security before making the motion. 

Semble, the affidavit in support of a motion for security for costs ought to 
show in what stage the proceedings are. (1 Marsh. 376 ; 2 C. & J. 207 ; Semb^ 
contra.) — Huntley v. Bulmer, 6 Scott, 247. 
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5. (Coitt of the day,} Where « cause is tabeii down to liial by both {Arties, 
and the plaintiff withdraws his recoid, the defendant is entitled to costs of 
the day, altfaoagh he might have proceeded to try the cause upon his own 
entry by proviso. But he is not so entitled when, by the consent of both 
parties, the cause is made a remanet — Blow v. Wyatt, 4 M. & W. 407 ; 7 
D. P. C.86. 

6. (On new trial granted,) The plaintiff in ao action of trespass for mesne pro- 
fits having been nonsuited at the trial, obtained a rule for a new tnal, which was 
silent as to costs. Another action was afterwards commenced against the de- 
fendant in the name of John Doe, for the recovery of the same mesne profits ; 
whereupon the defendant obtained a rule for staying the proceedings therein, 
until the plaintiff should discontinue the former action. The plaintiff's attorney 
gave notice of trial in the action in which a new trial was ordered, but after- 
wards countermanded it; and the defendant's attorney also gave notice of trial 
by proviso, which also was countermanded. After the assizes, the plaintiff dis- 
continued. Held, that the defendant was not entitled to the costs of the former 
trial. (5 B. & Cr. 458 ; 2 C. M. & R. 232 ; 5 Ad. & £. 449, 463 ; Over- 
ruling Sweeting v. Halse, 9 B. & Cr. 369, and questioning Jackson v. Hallam, 
2 B. & Aid. 317.)— Jo«iJ« V. Mundy, 4 M. & W. 502. 

7. (Security for,) Where a plaintiff has been compelled to give security for costs 
on account of his residence abroad, the Court will not order the bond to be ^ 
cancelled, on an aflSdavit that he has returned to England, and is resident here* 
--Badnall v. Haley, 7 D. P. C. 19. 

CRIMINAL INFORMATION. 

Although a party applying for a crim^inal infoimation must .show bimsdf to be an 
innocent party, yet the Court made absolute a rule for a criminal information 
against the publisher of a libel which reflected on several parties, notwithstand- 
ing that the character of the person principally attacked, and on whose affidavit, 
among others, the rule had been obtained, was impeached on showing cause. — 
Beg, V. Gregory, 1 P. & D. 110. 

DEVISE. 

1. (To executors^Power or interest,) Devise of lands to E. H. for life, "and 
after her death my will is that my said freehold shall be sold by my executors 
in trust:— Held, not to give the fee to the executors, but only a power. — Doe d. 
Hampton ▼. Shatter, 1 P. & D. 124. 

2. (To trustees, token it passes the fee,) A testator devised lands to his wife E., 
his daughter A., and her husband W., and their heirs, to hold to them and their 
heirs, on trust to permit and suffer his said wife E. to receive and take all the 
net rents and profits during her life to her own use, subject to a rent charge of 
100/. payable to his said daughter under her marriage settlement; and from 
and after the decease of his said wife, upon further trust to permit and sufifer 
the said A. to receive and take all the net rents and profits to her sole and 
separate use for her life, independent of her husband ; and from and after her 
decease, upon farther trust to permit and suffer the said W. to receive and take 
all the net rents and profits to his own use for his life ; with remainders to their 
children in tail. A power of sale was given to the trustees, which required the 
purchase money to be invested in the funds in their names ; and after the de- 
cease of the wife, a power of appointment of new trustees was given to A. and 
W., or the survivor of them. Held, that the trustees took the legal estate in fee 
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immediately on the death of the testator. (1 Biog. N. C. 573.)^Barker v. 
GreemDood, 4 M. & W. 425. 

3. (Ettate tail,) Devise of lands to testator's daughters J. and B. for life; re- 
mainder to his sister for life ; remainder to M. H. and N. H. for their respective 
lives, and if either should die without leaving issue male, the whole to the sur- 
vivor for life. If M. H. should die after testator's daughters and sisters, before 
N. H., leaving issue inale, a moiety of the estate was to go to the first and other 
sons of M. H. in tail male; and in default of such issue, to N. H. for life, re- 
mainder to the use of the first and other sons of N. H. in tail male ; and in 
default of such issue, to testator's right heirs. If N. H., after the death of 
testator's daughters and sisters, should die before M. H., leaving issue male, 
a moiety 1o go to the first and other sons of N. H. in tail male ; and in default 
of such issue to M. H. for life, remainder to her sons in tail male, and in de- 
fault of such issue, to the testator's right heirs. In case M . H. and N. H. should 
both die without issue male, or such issue male should die without issue male, 
the estate to go to such person as, at the death of the survivor, should be the tes- 
tator's right heir. 

The testator's daughter R., his sister, and M. H., all died without issue in 
the lifetime of J. Held, that N. H. took an estate tail in the entirety .--•Fran^ 
V. Price, 6 Bing. N. C. 37. 

ECCLESIASTICAL COURT. 

(Writ of capias cum proclamatvme — Discontinuance.) Where it appeared on the 
face of a writ of capias cum proclamatione, that a whole term had intervened 
between its teste and the term in which the writ de cOntumace capiendo was 
returnable, the Court quashed the writ of capias, as being a discontinuance on 
the face of it.— JR«g. v. Ricketts, 1 P. & D. 150. 

EJECTMENT. 

1. (l^ervice,) In ejectment for a chapel, service on the surviving lessees, and on 
the sextonessi was held sufficient. — Doe d. Kirschner v. Roe, 7 D. P. C. 97 ; 
see Doe d. Dickens v. Roe, id. 121. 

2. (Service — Affidavit,) An affidavit, stating the deponent to have personally 
served ** A. B. C. and D., the four tenants n possession, with true copies of the 
declaration," is not sufficient ; each should be sworn to have been personally 
served.— Doe d. Leir v. Roe, 7 D. P. C. 102. 

ELECTION PETITION. See Illegal Contract. 

EMBEZZLEMENT. 

A person cannot be convicted of embezzlement as the clerk or servant of a society 
which is an unlawful combination and confederacy, by reason of administering 
an unlawful oath to its members. — Reg, v. Hunt, 8 C. & P. 642. 

And see Larceny. 

ESTATE TAIL. 

(Power of barring under 3^4 Will, 4, c, 74, s, 15.) An estate tail granted by 
King Charles 2, to one of his illegitimate chUdren for love and alfection, may 
be well barred by bargain and sale, under 3 & 4 Will. 4, c. 74, s. 15, notwith- 
standing the Stat. 34 & 35 Hen. 8, c. 20. (Dyer, 32 a; 4 Burr. 2223 ; Co. Litt. 
372 6 ; Shep. Touch, 510, 511 ; Moore, 509.)— Duke of Grafton v. London and 
Birmingham Railway Company, 5 Bing. N. C. 27. 



Common Law, ^ 409 

EVICTION, it 

A dedaraiion alleging an evicUon as a breach of a covenant for quiet enjoyment, 
must shew that the evictor did not come in under title from the plaintiff himself, 
(2 Saund. Rep. 180 c.y-Broolm v. Humphreyt, 5 Bing. N. C. 55; 7 D. P. C. 
118. 

EVIDENCE, 

1. (In case ofpedigne,) On a question of pedigree, an entry in the books of the • 
Merchant Taylors* Company, that T. C. was admitted a freeman of the Com- 

, pany by the description of " T. C. of S. street, son of J. C. deceased," is admis- 
sible in evidence to prove not only the fact that T. C. was admitted a freeman^ 
but that the Company received him by that deitcription. Entries of admission 
to the freedom of the city of London are evidence in like manner. — Collins v, 
Maule, 8 C. & P. 502. 

2. (fif marriage.) The Fleet registers are not receivable in evidence for any pur- /f 
. pose whatsMver. (16 Ves. 63.)— Dm d. Davies v. Gatacre, 8 C. & P. 578. '^ 

3. (Entries against interest.) It is no objection to the admissibiliiy of an entry in 
an account by a deceased steward, charging himself, that the balance on the 
whole account is in his favour. — WiUiams v. Geaves, 8 C. ^ P. 592. 

EVIDENCE IN CRIMINAL CASES. 

L (Statemwt of prisoner before magistrate*) Where, on the examination of persons 
charged with felony before a magistrate, the magistrate's clerk, in taking down 
the prisoner's statement, had left a blank where either of the prisoners had men? 
tioned the name of another of them, the judge at the trial would not allow those 
blanks to be supplied by parol evidence. — Heg, v. Morse, 8 C. & P. 605. 

2. (Ofsiatemeni before coroner,) Where a witness, on an indictment for murder, 
was asked whether she had not before stated that the deceased was intoxicated 
when tie received the blows, and answered that she had not " except before the 
aoroner," this is not evidence, and the judge will not refer to the depositions for 
the purpose of making it so.-^Reg, v. Holden, 8 C. & P. 606. 

And see Attohnet, 5. 

EXECUTOR AND ADMINISTRATOR. 

(Chargeabitity as executor de son tort.) Where a party xeceives a debt due to 
the estate of a person deceased, for the purpose of providing the funeral, he will 
not thereby become chargeable as executor .de son tort, unless he receives a 
greater sum than is reasonable for that purpose, regard being had to the estate 
and condition of the deceased, which is a question for the jury. — Camden v, 
FUtchtr, 4 M. & W. 378. 

FINE. 

(JLevied by lunatic.) At law, it cannot be shewn that a fine levied by a lunatic 

was void by reason of fraud practised on him. (4 Rep. 124.) — Murley v. Sher* 

ren, 1 P. & D. 126. 

FLEET MARRIAGE. See Evidevcs, 2. 

FORCIBLE ENTRY. 

(Award of. restitution.) A judge at the assizes may, in his discretion, refuse to 
award restitution after an indictment for forcible entry and detainer has been 
found by the grand jury; and the Court has no jurisdiction to review his deci- 
sion. (4 M. & R. 683, n.; 1 Stra. 474.)— Heg. v. Harland, 1 P. & D. 93. 

VOL. XXI. NO. XLIV. £ E 
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FORGERY. 

1. (Vnering-^lntent to defraud.) K conditional vXienTX% oi a forged instniment 
is as much a crime as any other lUteriog. Therefore, where the prisoner gave a 
forged acceptance, knowing it to be such, to the manager of a banking company, 
with whom he had an account, saying that " he hoped this bill would satisfy 
the bank as a security for the money he owed -" and the manager replied, liiat 
that would depend on the result of inquiries respecftis^the acceptors : Held, a 
sufficient uttering. 

If a party, whMr he utters a forged instrument, knows that it is forged, and 
meaa* it to be received as a genuine instrument, the intent to defraud is neces- 
sarily to be inferred. (8 C. & P. 274.)— Ke^. v. Cooke, 8 C. & P. 683. 

2. (Undertaking for payment of money,) A paper, whereby the writer promised 
to pay W. B., or order, £100, or such other sum not exceeding that amount as 
he might incur by reason of his becoming a surety to the sheriff for a sheriffs' 
officer, held to be an undertaking for the payment of money within the 1 Will. 4, 
c. 66, s. 3.-^0^. V. Reed, 8 C. & P. 623. 

3. {Warrant or order fm^ payment of money.) A letter of credit, on which the 
correspondents of the supposed vniter, having funds of his in their possession, 
applied them to the use of the party in whose favour it was made, held to be a 
warrant for the payment of money, within the stat* 1 Will. 4, c. 66, s. 3.— R«^, 
V, i2aaft«,8C. &P. 626. 

FOUNDLING HOSPITAL. 

By the Foundling Hospital Act, 13 Geo. 2, c. 29, the hospital is incorporated by 
the name of "The Governors and Guardians of the Hospital for the maintenance 
and education of exposed and deserted young children ;** and has power to pur- 
chase lands, and erect or purchase buildings for such maintenance, &c. ; and 
the lands, &c. shall be rated as in 1739; the corporation may receive, &c. as 
many children as they think fit; any person may bring children to be received 
by them in case the corporation think proper ; no parochial officer is to prevent 
persons from so doing, nor to exercise any parochial authority in the hospital ; 
and no settlement is gained by being received, maintained, educated, or era- 
ployed therein ; and the corporation has power to make by-laws. 
Held, first, that the hospital is not extra-parochial. 
Secondly, that the power to receive children is discretionary. 
Therefore, where a woman left a parcel containing a child at the hospital, but 
went away before the contents were ascertained, and was not again found, and 
the governors, acting in conformity with their rules, refused to receive it Held, 
that on such refusal (found as a fact by the jury, on trial of a mandamus, under 
the judge's direction,) the parish of St. Pancras, within the ambit of which the 
hospital is, was bound to maintain the child as casual poor. — Reg, v. Directors 
of the Poor of the Parish of St, Pancras, 7 Ad. & E. 750. 

FRAUDS, STATUTE OF. See Guarantee. 

FRAUDULENT REPRESENTATION. 

(When actionable, and by whom,) The defendant being about to sell a public 
house, falsely represented to A., who had agreed to purchase it, that the receipta 
were £180 a month; A. having, to the defendant's knowledge, communicated 
this representation to the plaintiff, who became the purchaser instead of A. : 
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Held, that an action lay against the defendant at the suit of the plaintiff. (2 
M. & W. 619; 3 T. R. 61 ; 1 Stark. N. P. C. 434.)— Pti»»w« v. Bood^ 6 Bing 
N. C. 97 ; 7 D. P. C. 136. 

FUNERAL EXPENSES. See ExscvToa and Administrator. 

GUARANTEE. 

(C<msideration — Application of dividends on debtor's bankruptcy,') Guarantee in 
these terms : " I hereby undertake to secure to you the payment of any sums 
of money you have advanced, or may hereafter advance to D. & Co., on their 
account with you.'' Held, that the consideration for guaranteeing past advances 
did not sufficiently appear, so as to satisfy the Statute of Frauds. (2 C. & J. 
94; 1 Bing. N. C. 761; 5 B. & Ad. 1109; 1 C. & J. 461.) 

Where a debt has been partly guaranteed, and the debtor becomes bankrupt, 
and the creditor proves for a larger amount than is covered by the guarantee, 
the dividends must be applied, in ease of the guarantor, rateably to the whole 
debt proved«--i2at^ v. Todd, 1 P. & D. 138. 

And see Pijeadino, 3. 

HIGHWAY. 

(Indictment for nuisance to — Termini,) An indictment for obstructing a highway 
by placing a gate across it, stated the way to be " from the town of C." to H., 
and charged the obstruction to be ** between the town of C." and H. By a local 
paving act, the limits of the town were defined, and the locus in quo was within 
those limits ; and the prosecutor relied on certain local turnpike acts, which pro- 
hibited the erection of gates within the town. Held, that the indictment could 
not be sustained, for that the words ** from" and *' between *' excluded the town, 
and there was therefore a variance. — Reg,y, Fiiher, 8 C. & P. 613. 

HUSBAND AND WIFE. 

1. (Law as to coercion of wife,) Qtuere, whether, where husband and wife jointly 
commit the oflence of inflicting a bodily injury dangerous to life, with intent to 
murder, within the stat. 1 Vict. c. 86, s. 2, the wife is entitled to the legal pre- 
sumption of her having acted under coercion. But she is clearly not entitled to 
be acquitted on this ground at the end of the case for the prosecution, since, if 
the jury find a verdict for an assault only, under the 1 Vict. c. 86, s. 11, she is 
punishable as well as the husband. — Reg, v. Cruse, 8 C. & P. 641. 

2. (Joint indictment against,) Where, on the trial of a man and woman for lar- 
ceny, it appears by the evidence that they addressed each other as husband and 
wife, and passed and appeared as such, and were so spoken of by the witnesses 
for the prosecution, it will be for the jury to say whether they are satisfied that 
they are in fact husband and wife, even though the woman pleaded to the indict- 
ment which described her as a single woman. In such a case a female prisoner 
ought not to be indicted as a single woman. — Reg.v, Woodward, 8 C. & P. 661. 

ILLEGAL CONTRACT. 

( For withdrawing election petition — Stamp,) A petition having been presented to 
the House of Commons against the return of a member, on the ground of bribery, 
the petitioner entered into an agreement, in consideration of a sum of money, and 
upon other terms, to proceed no further with the petition. Held, that this agree- 
ment was illegal. 

Held, also, that the written agreement was admissible in evidence, for the 
purpose of insisting on the illegality of the transaction, in answer to an action for 

E E S 
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the sum so tgreed to be paid, without its being stamped. (3 fios. & P. 311 ; 1 
M. & Rob. 104 ; Peake's K. P. C. 58 ; 4 Car. & P. 592.)— Coppocfc v. Bower, 
4 M. & W. 361. 

INDICTMENT. See Assault, 1, 2, 3 ; Robbery. 
INFANT. See Cognovit, 3. 

INSOLVENT. 

1. (^"RtpUcaiion to pUa of discharge,) To a plea of discharge under the Insolvent 
Debtors' Act* the plaintiff replied that the plaintiff, though in England, had not 

• been served with notice of the filing of the defendant's petition : Held bad. — Reid 
V. Croft, 5 Bin|, N. C. 68 ; 7 D. P. C. 122. 

2. (Whether superseddttble,) Where an insolvent debtor was discharged, except 
. as to two creditors named in his schedule, but it was ordered that, as to those two 

debts, be should not be discharged until he had been in custody for sixteen 
months ; and one of these creditors (who had not previously commenced any ac- 
tion against him), immediately on his discharge, lodgied a detainer against him : 
Held, that the case was within the 15th section of the Insolvent Act,, 7 Geo. 4, 
c. 57, and therefore that the defendant was not supersedeable on the ground of 
the plaintiff's not proceeding to decUre within two terms. — Buszard v. Bousfield, 
4M.& W.368; 7 D. P.C.I. 

3. (Voluntary transfer by, what m.) Where a person in insolvent circumstances, 
. being pressed by particular creditors, employed an attorney to endeavour to efiect 

an arrangement with all his creditors, but that failing, the attorney advised that 
^is goods should be sold by auction, and that he should go through the Insolvent 
Debtors' Court, in order that bis effects might be rateably divided amongst his 
creditors ; and the goods were sold accordingly, and the proceeds were, with the 
insolvent's assent, paid over by the aucUoneer to the attorney, who (after making 
several payments to and on account of the insolvent) retained against his assig- 
nees the whole amount of his bill for business done for the insolvent : Held, that 
' this was not a voluntary transfer or delivery of that sum by the insolvent to the 
' attorney, within the 7 Geo. 4, c. 57, s. 32, there being no proof that it was in- 
' tended that he should hold the proceeds for his own benefit, or for the benefit of 
any particular creditors, or otherwise than as the agent of the insolvent. — Wain' 
Wright V. CletneAt, 4 M. & W. 385. 

INSURANCE. 

(Duty of insurance broker,) On an undertaking to effect an insurance according 
to special instructions, a part of the duty implied is the giving notice to the em- 
ployer in case of failure ; and therefore an actual promise to that effect, although 
averred in the declaration, need not be proved. (2 T. R. lBd,)^Callander v. 
OeWcA«, 5 Ring. N. C. 58. 

INTERPLEADER ACT. 

1. Semble, notice by the solicitor to the petitionbg creditor, that a fiat b&s been 
issued against a party whose goods are Jn the hands of the sheriff under an exe- 

. cution, is not a sufficient claim of the goods to warrant an application for an inter- 
pl^er rule. — TarUton v. Dumelow, 5 Ring, N. C. 110. 

2. (Costs.) The sheriff is not entitled to costs, where the parties have come to an 
arrangement, after an order under the Interpleader Act, unless it appear that 
their proceedings were vexatious. — Cox v. Fenn, 7 D. P. C. 50. 



Common Laid, 413 

JOINT STOCK COMPANY. 

(^E^ecuiion against nominal defendant.) Under the powers given by certain acti of 
parliament, a director of the West Cork Mining Company was sued, and judg- 
ment recovered, in an action on a contract for work and laboar, &c. done for the 
company : Held, that the Court had no power to issue execotion against hicDf 
the statutes in question not making such a director personally liable. C I B. & 
Ad. 704; 6 Bing. 66^.)— Harrison v. Timmin% 4 M. & W. 610; 7 D. P. 
C. 28. 

JURY. 

(Mis-trial-^ChalUnge of juror,) After a special jury bad bees sworn on Uie 
trial of an indictment for a misdemeanor, it was discovered that one of tbem bad 
sat on the grand jury wbo found the bill. It was proposed that be sbo«ld leave 
the box, but the defendants objected to this course ; the trial proceeded^ and the 
defendants were convicted. The Conrt refused to grant a lule (or a new trial, on 
the ground of mis-trial.— i?i;g. v. Sullivan, 1 P. & D. 96. 

LAND TAX. 

(Distrets for-^Brealdng open door,) A collector of taxes cannot break open a 
bouse for the purpose of taking a distress for land tax, under tlfO 38 Geo. 9, e» 5, 
8. 17, without the presence of a constable^ — Fau v. Raeine, 4 M« & W« 4l9 ; 
7 D. P. C. 53. 

LARCENY. 

{By wtrcantJ) A cattle drover was employed by a grazier tn ibe covntty to drive 
eight oxen to London, with instructions, that if be coold sdl them on the rond» 
be might ; and those he did not sell on the road he was to fake to a partienlaf 
salesman in Smithfield market, who was to sell them for the grazier* The drover 
sold two on the road, bat ioMead of taking the other six to the ultsmjn, drove 
them hiondf to Smithfidd market, and there sold them, and received tke momtf, 
and applied it lo his own nse : Held, that he coold not be ooovicfed ef cither 
larceny or embezdeaent.~Bi^. v. Goodbodjf, 8 C. & P. 665. 

LEASE. See Stamp, L 

LIBEL. 

\. ilmM^UrnHmu) In an netios for libd, impirtiag le the pbtaiiir ihai he had he^ 
come amely for 5066 en an ckction petition, althoegh he was at the lime teoef' 
vent, and adding, that he was tried for the occasion ; H«Jd, that dk bltcv 
taken as an allegation of a iGstioct Iset* or e meie commenC, 
and thcfcfoie it was prep^|^ Mt lo dk jwy whether il 
made hooa fide^ aod was cofoed hy evidence joitifji^ fhe icsi of the l;het (1 
Bing. X. C. 6»t) C wy w v, Lmmtm, IF.hV. 15. 

2. {SameJ) The pbtasiC* ship ha«iaf been ad v erti s e d for Cms^ and piaaifn^^wii^ 
the lUfcniist fiiriihri that she was OMOworthy, and had been hon||< hf 
Jews to lake oMcaiivxta. To an aefmn for this LM, he fleadnllhai «fc» a»f> 

Bine.X.C.0i; 7 D. P.O. 12^ 

LUKATTC. 

It seems ^de !&e w%; <tf a hvut^n. «Vv httt ai^ ^mmm^jeit keat n Mrifct>JB t Mffiml 
imbmifj lo one a ae none of the ^gsch^ for d«^ 4m $» !u.tw~£^i^ v^ fiMk^ 
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MANDAMUS. 

It is no ground of objection to a mandamus that a requisition is made on parties 
in the alternative to do one of three tbiogs, if the duty enjoined by act of par- 
liament forms one of them, and there has been a general refusal to comply with 
such requisitiont — Reg* v. Su Margaret's, Leicetter, I P. & D. 11& 

And see Compbmsatxon vvnttL Privatb Act, 2 ; Municipal ConponATiON 
Acts, 1« . 

MANSLAUGHTER. 

(By neglect,) An indictment against a party for manslaughter in neglecting to 
supply an infant of tender age with sufficient food, is bad, unless it allege or 
show a duty in the prisoner to supply the child with food.^fi«g. v. Edwards, 
8C.&P.611. 

MORTGAGOR AND MORTGAGEE. 

(Reversionary estate of mortgagee-^ Title of mortgagee to fixtures,) ' Where a lessee 
for years assigned all his estate and interest iu the premises, and afterwards became 
bankrupt: Held, that the mortgagee might declare in case as reversioner 
against the assignee of the tenant, for the removal of fixtures from the premises, 
whereby they were dilapidated and injured ; and that he was also entitled to 
recover in trover against such assignee the value of all the fixtures, whether 
landlord's or tenant's, which were affixed to the premises before the execution of 
the mortgage -, although there was a covenant in the original lease to the mort- 
gagor to yield up to the lessor, at the determination of the term, '* all fixtures 
and things to the premises belonging or to belong. (5 B. &|Ald. 604 ; 2 B. 
& Cr. 76 ; I C. M. & R. 177 ; 2 Ad. & ElU \^l.)^Hitchman v. WaUon, 4 M. 
& W. 409. 

MUNICIPAL CORPORATION ACTS. 

1. (Mandamus to reinstate party on burgess list,) The Court will not grant a 
mandamus under the 1 Vict. c. 78, s. 24, to reinstate a person whose name has 
been expunged by the mayor and assessors from the burgess list, unless he 
proves his title, although his name may have been expunged on an invalid notice 
of objection. — Reg, v. Mayor of Harwich , 1 P. & D. 134. 

2. (Trial of offences committed within cities named in Schedule C.) Since the 

5 & 6 W. 4, c, 76, all offences committed in Bristol (and the other cities and 
towns named in Schedule C. of that Act) are triable at the assizes for Glou- 
cestershire (and the other counties named in that schedule); and the juris- 
diction of the assizes is not affi|cted by the grant of a Quarter Sessions, and 
appointment of a recorder, in such cities or towns. — Rsg* v. Holden, 8 C. & P* 
606. 

MURDER. 

A., who was insane, collected a number of persons together, who armed them- 
selves with a common purpose of resisting the lawfully constituted authorities, 
A. having declared that he would cut down any constables who came against 
him. A. in the presence of others of his party, afterwards shot a constable who 
came with a warrant to apprehend him: Held, that the others were guilty 
of murder as principals in the first degree, and that any apprehension they had 
of personal danger to tliemselves from A* was no ground of defence for re- 
maining with him after he had so declared his purpose.—-!^, v. Tyler, 8 C« 

6 P. 616. 
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NEW TRIAL. 

A cause, 8th on the day's list, was called on in its turn before 11 o'clock, and the 
attorney for the defendant not having delivered his briefs, a verdict was taken 
for the plaintiff for 11, The Couit refused a new trial, even on payment of costs 
hy the defendant's attorney.— PTotiim v. Ueeve, 5 Bing. N. C. 112 ; 7 D. P. C. 
127. 

ORDER OF FILIATION. 

An order of filiation under 4 & 5 W. 4, c. 76, s. 72, need not contain an express 
adjudication that the party on whom it is made is the father of the child ; if it 
follow the words of the statute, and state that the justices " being satisfied" that 
A. B. is the father, do order, &c. that is sufficient. — (2 Dougl. 662.) 

It is sufficient also that the order states generally that the child is chargeable 
to the parish applying by reason of the mother's inability \ it need not be shown 
where the mother's settlement is. 

Where a child became chargeable on the 6th March, and the following Easter 
Sessions made an order that an application for an order of filiation should be 
deferred to the Midsummer Sessions, on account of the putative father keeping 
out of the way : Held, that an order of filiation made at the latter sessions was 
not too late.— -Btf^. v. Lewis, 1 P. & D. 112. 

ORDER OF SESSIONS. 

{Juriidieiion of Settunu — CtrXiorari,) On an appeal against an order of removal 
to the parish or township of C, the respondents took an objection to the notice 
of the grounds of appeal, which the Court held valid ; but on looking at the 
order of removal, one of the justices stated that there was no township of C. 
that maintained its own poor, but that C. was divided into three townships, each 
maintaining its own poor separately ; the sessions thereupon held, that the order 
was a nullity, although the respondents contended that the sessions had no 
jurisdiction, and that the order ought to be confirmed. Held, that although the 
sessions had decided that the notice of appeal was bad, their jurisdiction was 
not at an end, and that their order being good on the face of it, could not be 
quashed on a certiorari. (4B. & Aid. 86; 4 B. & Cr. 844; 8 B. & Cr. 137.) 
— Reg, V. Justices of Cheshire, 1 P. & D. 88. 

PARTNERSHIP. 

(Authority by retired partner to continuing partner to indorse bills, how proved,) 
A retired partner may give authority by parol to a continuing partner to indorse 
bills in the partnership name, after the dissolution of the partnership. 

And where the retired partner stated that he left the assets and securities of 
the firm in the hands of the continuing partner, for the purpose of winding up 
the concern, and that he had no objection to his using the partnership name : 
Held, that the jury were justified in finding that the continuing partner had au- 
thority to indorse promissory notes, so left in his hands, in the partnership name* 
-^SmUh V. Winter, 4 M. & W. 454. 

PAWNBROKER. 

A pawnbroker who, in taking pledges, omits to pursue the course required by the 
39 & 40 Geo. 3, c. 99, s. 6, acquires no property in the pledges, and cannot 
maintain a lien on them against the assignees of a pawner, who afterwards 
became bankrupt. (2 Mee. & W« 149.)— FtfrgufMn v. Neman, 5 Biog. N. C^ 
76. 



416 Digest of Cases, 

PENAL ACTION.- See Pleading, 4 . , . TI w^/1 

.,.).'..■. .'il.' ** -.1. 0. J -sta^-o /- 

PLEADING. . . ^ -;,:;.. • ..•;,■.:.. •>..>.,» 

1. (PUa of judgment reeovtred.) To a cbunt in covenant on^an annuity^ deed, 

with a breach for noi^jrinent of the aQnuity on the 15th June; 1834, thecjefead* 
ant pleaded a judgment recovered agunst him by the plaintiff, in an acuon of 
debt, for the sum of 2000<. at Easter term, 1834; concluding with an averment 
that the canies of action in the two suits were identical. Held bad on general 
\ demoner. ( 1 H. Bl. 49.)— Fm0 v. Backhout$, 1 P. & D. 34. 

2. (Account stated — Date.) A count in debt on an account stated, averred that on 
' &c. the defendant was indebted to the plaintiff in 40^ on an account before then 

stated between them. Held sufficient on special demurrer. (2 C. M. & R. 687, 
692; 3 M. dc W. 128.)— Lm/ v. Leee, 7 D. P.C. 189 ; Bingley v. Dwrham, 1 
P.&D. 58. 

3. (Evidence under general tisue.) In assumpsit on a guarantee, the defendant 
may shew under the general issue that the consideration alleged in the declara- 
tion is not the real consideration to be inferred from the instntment. ( 1 Bing* 
N. C. 587 ; 1 Scott, 560.)— Haii^ v. Todd, 1 P. & D. 138. 

4. (Plea of not guiliy in penal actions.) The fourth section of the stat. 21 Jac. 1* 
c. 4, applies to penal actions given by subsequent statutes. (3 M. & W. 154.) 
Therefore, in an action of debt on the 11 G« 2, c. 19, s. 4, for the double value of 
goods fraudulently removed from the premises of a tenant, the plea of nil debet 
(or, semble, not guilty) is still pleadable, notwithstanding the new rules, and 
puts all the facts in issue. — Jones v. WiUiamSf 4 M. & W. 375. 

5. (Plea, puis darrein contintiance, time for,) On the 14th January, the i3th being 
Sunday, the defendant pleaded, pui6 darrein continuance, a judgment recovered 
on the 5th of January. Semble, the plea was in time under the rule of H. T. 4 
W. 4.— Dudden y. Triquet, 1 D. P. C. 171. 

And see Bankruptcy, 1, 2. — Bills and Notks, 1.— Iksolvent, 1. 

PLEDGE. 

W. captain of a ship, pledged his chronometer, then in the possession of the maker, 
to the defendants, the owners of the ship, in consideration of their advancing him 
50/. and allowing him the use of the instrument, on a voyage on which he was 
about to sail. After the voyage he placed it at the maker's, and then pledged it 
to the plaintiff, for whom the maker being ignorant of the pledge to the defend- 
antSj agreed to hold it. The money advanced by the defendants not having been 
repaid : Held, (in an issue under the interpleader act) that the property in the 
instrument was in the defendants. — Reeves v. Capper, 5 Bing. N. C. 136. 

PRACTICE. 

1. (Award of tarn qvam v^ire») Where two issues were joined, one of law and 
another of fact, on pleas to the same count, and the issue contained an entiy of 
venire ad triandum only, and not of tarn quam inquirendum also, the Court set 
aside the issue and notice of trial, with costs jfor irregularity. (1 Har. & WoU* 
480.)-^ CodnngtOH v. Lloyd, 1 P. & D, 158. 

2. (Delivery of wrongly dated plea.) Where a plea is delivered bearing date on a 
former day^ contrary to the rule of H. T. 4 W. 4, it is an irregularity, but not a 
nullity. (5 O. P. C. 259)— Hodton v. Pennell, 4 M. & W. 373. 

3* (Judgment as in case of nonsuit.) lu order to judgment as in case of nonsnit^ 
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the defendant cannot rely on a notice of trial which he has refused to accept as 
insufficient. (5 Dowl. P. C. 235.)— C/ar^e v. Goldtmid, 5 Bing. K. C. 120; 7 
D.P.C. 161. 

4. (^Mi^mnder--'Dueoutinttane$,} ■ In order to induce the Court to permit a plain- 
- tiff, who has incorrectly joined'in the action one who was no party to the con- 
tract, to discontinue without paying costs, it must be clearly shewn that he was 
induced by the defendant's conduct to believe that the contract was entered into 
with the two, and that the mistake did not arise from his own negligence.— 
Pognsgen y. Chanter, 6 Scott, 300. 

5* (Jtidgment as in ease of nowsiiit,) Tt is not necessary that the issue should be 
made up and delivered, in order to entitle the defendant to move for judgment as 
in case of a nonsuit. The^ filing of the similiter is a sufficient joining of issue* 

Where issue is joined in a country caiue, in a non-issuable term, the defend* 
ant may move for judgment as in case of a nonsuit in the first term after the 
assizes. (6 D. P. C. 367.)— Heath v. Boitall, 7 D. P. C. 19. 

6« (Rule to compute,) On an application for a rule to compute principal and in- 
terest on a bill of exchange, without the production of the instrument before the 
master, the Court refused to give an opinion as to whether the production of the 
bill was necessary, but granted the rule, leaving the matter for the master's deci* 
sion. — Sanderson v. Ijee, 7 D. P. C. 97. 

6* (Service of a rule to compute,) Service of such . rule, by leaving the original, 
which was afterwards returned to the plaintiff's attorney, the defendant saying 
that he should take no steps in the matter, was held sufficient to make the rule 
absolute upon. — Grant v. Stoneham, 7 D. P. C. 126. 

8. (Judgment as in cate of nonsuit,) After judgment by default against one of two 
defendants, the other may move for judgment as in case of a nonsuit. (6 B. & 
Cr. 768.)— Stewart V. Rogers, 7 D.P.C. 186. 

PRACTICE, IN CRIMINAL CASES. 

1. (Order of proceeding where a defendant is brought up for judgment,) Where a 
defendant, having pleaded guilty to an indictment, is brought up for judgment, 
the counsel for the crown are to be heard before the counsel /or the defendant, 
and the affidavits in aggravation are to be read before the affidavits in mitigation. 

Contrsit where a verdict of guilty ' has been taken, although by consent, and 
without evidence. 

Semble, that the rule is not to be varied where several defendants are jointly 
indicted, and some suffer judgment by default, and others are convicted on ver- 
dict. And in such cose, where there was no affidavit in aggravation, but affidavits 
were ofiered in mitigation, the Court heard the counsel for the defendant first-^^ 
Reg. V. Dignam, 7 Ad. & E. 693 ; Reg. v. Caister, id. 594, n. ; JR. v. Sutton, ib. 

2* (Admissions in,) On the trial of an indictment for perjury, on the crown side 
of the aseiias, where it appeared that the attorneys on both sides had agreed that 
the formal proofs should be dispensed with, and that that part of the prosecutor's 
ease should be admitted ; the judge would not allow this admission, holding that 
a criminal case could not be tried on admissions unless made at the trial by the 
defendant or his counsel. — Reg, v. Thornhill, 8 C. & P. 575. 

3. (Notice of trial,) An indictifient for perjury was found at the spring assizes of 
1838, and atthesumraer assizes the defendant entered it for trial as a traverse, he 
having been on bail more than twenty days. The defendant had not given the 
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prosecutor any notice of trial : Held, that he could not force the prosecutor to try. 
--Reg, V. MinshaU, 8 C. & P. 676- 

4. {Right of pritoner to copy of depotitions,) A prisoner is not entitled, under the 
•tat. 6 & 7 Will. 4, c. 1 14, s. 3, to a copy of his own statement letaned by the 
magistrate as made before him, but only to a copy of the depositions of the wit- 
nesses against hiou— Bs^. v. AyUU, 8 C. & P. 669. 

&k (As to proof of pronous e<mvieHon,)—lf a prisoner's counsel, on cross-examina- 
tion, elicit from the witnesses for the prosecution a statement of the prisoner's good 
character, evidence may be given of a previous conviction in the same manner 
as if witnesses had been called to his character.— fi«^. y. Gadbury, 8 C. & P. 
676. 

And see Ambvdmsnt. 

PRESCRIPTION ACT. 

The enjoyment of an easement, as of right, for twenty years next before the com- 
mencement of the suit, within the stat. 2 & 3 Will. 4, c. 71, means a eontinu' 
0U8 enjoyment, as of right, for the twenty years next before the commencement of 
the suit, of the easement as an easement, without interruption acquiesced in for 
a year. It is tberefoi-e defeated by unity of possession during all or part of the 
twenty years. (1 C. M. & R. 631, 211.) 

And such unity of possession need not be specially replied under the fifth sec- 
tion. (1 C. M. & R. 631 ; 4 Ad. & Ell. 382 ; 2 Bing. N. C. 708.)— Oni«y v. 
Gardiner, 4 M. & W. 496. 

PRINCIPAL AND SURETY. 

1. (Surety, when discharged by fraud,) The plaintiffs advanced 2600Z. to C. on 
the security of a mortgage executed by C, and of a promissory note for 26002. 
in which the defendant joined as a surety. At the time of this advance C. owed 
the plaintiffs 800/., which was deducted from the 2600/. ; but the recital of the 
mortgage deed, which was read by the plaintiff's agent in the presence of the 
defendant, stated, untruly, that the 800/. had been repaid : Held, that this was 
a fraud in law, which released the defendant from his liability on the note. — 
Stone V. Compton, 6 Bing. N. C. 142. 

2. (Discharge of surety by time gioen to principaL) A. indorsed to S. & Co., as a 
security for advances made by them to him, certain promissory notes made by B« 
While the notes were running A. stopped payment, and a deed was executed by 
him and several of his creditors, and among them by S. & Co., whereby his af- 
fairs were placed in the hands of inspectors, and the creditors, parties to the 
deed, agreed on certain terms not to call for or compel payment of the debts due 
from him for three yeai*s. After the execution of this deed by A. and S. & Co., 
and before the notes became due, B. signed a written consent to the creditors' 
signing the deed, and giving time to A., without prejudice to their claims on her, 
B. : Held, that her liability on the notes to S. & Co. was thereby revived. (2 
Swanst. 185.)— 5mitfe v. Winter, 4 M. & W. 454. 

PRISONER. 

(Discharge under 48 Geo, 3, e, 123.) The defendant having been taken on a ca 
sa. on the 27th November, 1837, the Court, on the 26th November, 1838, grant- 
ed a rule for his discharge under the 48 Geo. 3, c 123, ten days' notice of the 
motion having been given.<-Par/(«r t. Wilkins, 7 D. P. C. 152. 
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PROCESS. 

1. (^'Return to vyrit of capias.) A writ of capias, and a rule to return it, were de- 
livered to sheriff at the same time. The sheriff, two days afterwards, returned 
non est inventus. The Court refused to interfere.— Even; v. James, 6 Scott, 
354. 

2. (Venditioni exponas— Order to return in vacation,) The writ of venditioni ex- 
ponas is a branch oi^the writ of fieri facias, not a distinct process ; and therefore 
a judge has power in vacation, under the 2 WilL 4, c. 39, s. 15, to oider the 
sheriff to return such writ, and an attachment may be obtained for disobedi- 
ence to such order, pursuant to the rule of M. T. 3 Will. 4, s. 13. (Cro. £liz. 
597 ; 3 Dyer, 99, a.)— ifugAes v. Rees, 4 M. & W. 468 j 7 D. P. C. 56. 

3. (Distringas,) The Court granted a rule for a distringas, there having been three 
calls and two appointments, but the copy of the writ having been left at the second 
call instead of the third, it being sworn that the defendant kept out of the way 
to avoid service. — Webby* Jenkinst 7 D. P. C. 135. 

4» (Same*) The Court granted a distringas, it being sworn that it was not known 
where the defendant lived, and a copy of the writ having been served, by being 
sent by post to the defendant's attorney, and the defendant having subsequently 
communicated with the plaintiff's father on the subject of the action. — Moody v* 
Morgan, 7 D. P. C, 144. 

5. (Levari facias,) Semble, that a writ of levari facias de bonis ecclesiasticis hav- 
ing been issued to the bishop, a return merely setting forth the debtor and credi- 
tor account of the sequestrator is not sufficient, without its being verified. — £^ 
chin V. Hopkins,! D. P. C. 146. 

6. (Indorsement on a writ ofmmmons — Description of action in writ,) The indorse- 
ment on a writ of summons ** No. 10, Gray's Inn Square, Holbom," was held 
a sufficient direction of the attorney's residence. (2 £>. P. C. 145.) 

Where the copy of the writ described the cause of action as " an action on 
the case promises," the Court set it aside for irregularity. — Youlton v. Hall, 7 
D. P. C. 175, 186. 

PROHIBITION. 

(To judicial committee of Privy Council — Whengrantable,) In a suit by C. and 
H., churchwardens, against F. for non payment of a church rate, a libel, an- 
swer, and reply were put in, and certain articles were exhibited by the church- 
wardens with, and in support of, the reply. The articles were rejected in the 
Consistory Court, but on appeal to the Arches Couit they were admitted. F. 
then appealed to the Privy Council, and his appeal was referred to the judicial 
committee. While the appeal was depending, but before any proceedings had 
been taken, in that Court, F. moved for a prohibition, on the ground that the rate 
was bad, and appeared to be so from facts stated on the pleadings : Held, that a 
prohibition could not be granted on this ground, the cause being before a Court 
whose jurisdiction was notdenied^ no erroneous proceedings having been taken 
there, and the Court of Queen's Bench refusing to presume that the judicial 
committee would act incorrectly. 

If the motion had been well grounded, no objection would have arisen from the 
fact that'the party moving was himself the appellant. Per littledale and Cole^ 
ridge, 3s,^Ch€9terton v. Farlar, 1 Ad. & £. 713« 

RAILWAY ACT. See Compensation under Private Act, 3. 
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ROBBERY. 

(By threat of accusation,) Where the prisoner, id order to obtain money, said to 
the prosecutor, " if you do not assist me, I will say you took indecent Hberiie* 
with me some time ago :*' Held, not sufficient to sustain a count charging that 
he threatened to accuse the prosecutor of having attempted and endeavoured to 
commit with him the abominable crime, &c. 

Since the stat. 1 Vict. c. 87, s. 4, where money is obtained by any of the 
threats to accuse therein specified, the indictment roust be on the statute and not 
for robbery ; but when it is obtained by threats to accuse other than those speci- 
fied in the statute, the indictment may be for robbery, if the party was put in fear/ 
and parted with his money in consequence. — Beg, v. Norton, 8 C. & F« 671. 

SESSIONS. See Borough Rate ; Order of Sessions. 

SETTLEMENT. 

1. (Emancipation — Evidence of former order qtiashed,) Where it appeared that 
the pauper was unemancipated in 1817, the onus was held to be on the parish 
contending that he was emancipated in 1824, to prove it; although he was then 
twenty-six years old, and in an order then made for the removal of his mother 
was not included as part of the family. 

An order of sessions in 1824, quashing an order for the removal of the 
pauper's mother, a widow, is material evidence, on a subsequent appeal between 
the same parishes as to the pauper's settlement, to shew that at the time of 
quashing such order he was not settled in the appellant parish, although he was 
not named in the order, and was then twenty-six years old; it appearing that 
in 1817 he had gained no settlement, and was unemancipated. (6 M. & Sel* 
83 ; 2 B. & Cr. 883 ; 6 B. & Ad. 626.) 

In order to prove that an order of removal had been quashed, the appellant 
put in evidence the original sessions book, being a paper book containing the 
orders of the Court, made-up and recorded after each session by the clerk of the 
peace, from minutes taken by him in Court; which book he stated to be the only 
record of their proceedings. It was headed at each sessions with the usual cap- 
tion of the justices in sessions, and at the termination of the proceedings was 
signed, " By the' Court, A. B. clerk of the peace:" Held, that this book was 
properly received as evidence of the order in question, which was contained in it. 
(6 C. & P. 366; 8 B. & Cr. 341 ; 2 Stark. Rep. lS3.)^Reg, v. Inhabitantt of 
Yeaveley, 1 P. & D. 60. 

2. (By apprenticeskip — What is service under the indenture.) A pauper having 
been bound by indenture to a carpenter, met with an accident, and became nn- 
able to work ; he was in consequence taken home to his father's parish by bis 
master, for the benefit of a surgeon's attendance, whom the inaster promised ia 
payi but did not; and the pauper slept at his father's for more than forty days, 
at the end of which time the indenture was cancelled. During this period the 
master called upon the pauper, and asked him to carry out and sell lottery 
tickets, on which he was to receive Is. a ticket, the prizes being articles manu- 
factured by the master in his trade: Held, that such service was connected with 
the apprenticeship, and that a settlement was therefore gained by the forty days' 
residence in the father's parish, although the selling of the lottery tickets might 
be an illegal employment. (4 B. & Cr. 64; 11 East, 176; 3 B. & Ad. 706.) 
Reg, V. Sowerhy, 1 P. & D. 180. 
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SHERIFF. 

1. (Right to poundage,) The sherifTs right to poundage is not affected by the 

Stat. 1 Vict. c. 55, or the table of fees made under it. — DavUt y. Cr^th, 4 M. 

& W. 377. 

2t (Evidence to connect sheriff with bailiff.) In an action against a sheriff for 
taking the plaintiff's goods, in order to connect the sheriff with the transaction, 
it was proved by the officer that he took the goods under a warrant, which he 
produced, and which he rec^ved from A. & Co., the London agents of the she- 
riff. It was also proved by the under-sheriff that A. & Co. were the London 
agents of the sheriff: Held sufficient. — Shepherd v. Wheble, 8 C. & P. 534. 

And see Bail, 3. 

SHIPPING. 

(lAability of owners for negUgence in management <f ship under charter,) A steam 
vessel was under charter-party for six months, the owners to keep it in order for 
the conveyance of goods, &c. from Newcastle and Goole, or such other coasting 
station as the charterer might from time to time employ it in. The crew were 
appointed by the owners, but paid by the charterer, who also was to pay all dis- 
bursements. The charterer did not interfere with the navigation of the vessel, 
but while he was on board, through the negligence of the crew, it ran against 
and injured the plaintiff's keel : Held, on action against the owners, that they 
were liable for the injury.— Fenton v. Dublin Steam Packet Company, 1 P. & D. 
103. 

* 

SLANDER. 

A demurrer to a declaration in slander does not admit the words to have been 

spoken with the intent attributed to them by tbe innuendo.'— •VFAM/er v. Haynes, 

IP. &D. 55. 

SPECIAL CASE, 

On a special case, the Court will not presume any material fact which is not ex- 

• pressly stated, unless power be reserved to the Court to draw inferences from the 
facts stated, and that power be accepted by them. 

Therefore, where a testator, after giving a life estate to his daughter in law in 
his real estates, devised the remainder to her son T., (who was his heir,) in fee, 

. on condition that he should, within three months after the testator's death, 
convey certain leaseholds to his three sisters; but in case he should object or re- 
fuse to do so, upon failure thereof he devised the real estates to his three grand- 
daughters: the testator died in 1808; his daughter in law then entered upon 
her life-estate, and continued in possession up to the time of an ejectment 
brought by the heirs of T.; it was held, in a special case stating the will and 
the above facts, that as it was not expressly stated that T. had notice of the will 
within the three months of the testator^s death, the Court could not infer the 
fact, and therefore as it did not appear that the conditional limitation had taken 
effect, tbe lessors of the plaintiff were entitled to maintain ejectment.— J>oe d. 
TayUfr v. Crisp, 1 P. & D. 37. 

STAMP. 

1. (Lease under £50.) An agreement for the purchase of the herbage of a close for 
five months, at tbe price of £45, £10 to be paid down, and a joint promissory note 
to be given for the residue, payable within the five months; the lessee to yield 
up possession at the end of that time, and if he failed to give a satisfactory pro- 
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missory note, the vendor to be at liberty to relet the premises, was held suffici' 
ently stamped with a £1 stamp. — Cattle v. Gamble, 5 Bing. N. C. 40; 7 X>« 
P. C. 98. 

2. {Several stamps,) A. B. and C. severally and respectively undertook, in con- 
sideration of £. discharging a debt of £200 doe from D. to indemnify £. to the 
extent of £50 from each, to be paid severally, together with a fourth part of the 
costs ; and they further undertook severally to.ezecute bonds, &c. for the said 
respective sums : Held, that one stamp was sufficient for this instrument. (6 
Taunt. 171 ; 13 East, 232.)— Eamaftottom v. Davis, 7 D. P. C. 173. 

3. (Agreement of the value of £20.) Where a sheriff, under a fi. fa., levied on 
goods of the value of £14, and the sheriff being sued, the execution creditor 
gave him an agreement of indemnity, in which nothing was contained which 
limited it to any sum under £20. Held, that it required a stamp. — Shepherd v. 
Wheble, 6 C. & P. 634. 

And see Illboal Contbact. 

TENDER. 

If a party, in tendering a sum of money, say, " I tender you £21 in payment of the 

half year's rent due at Lady day last," this will make the tender bad, because, 

by accepting the money, the other party would admit that that sum was the 

amount of half a year's rent. 
A good tender cannot be made in terms which, by taking the money, would 

cause the other party to make an admission. — Marquis of Hastings v. Thorley, 

8 C. & P. 673. 

TRESPASS. 

(Replication de injurid-^Tr averse of virtute cujus,) Trespass for breaking and 
entering plaintiff's house, and taking his goods ; justification under a writ^of fi. 
fa. and warrant thereon ; replication admitting the issuing of the writ and war- 
rant, and concluding with de injuria absque residuo causae : Held, that the 
seizure was not admitted thereby. (10 Bing. 167.)-- Carna&i/ v. WeWy, 1 P. 
& D. 98. 

VENUE. 

1. (Changing,) Where it appeared from the affidavits that there could be no 
doubt what the issues joined would be, and that the only question remaining 
between the parties was as to the costs, the Court allowed the venue to be 
changed on special grounds before issue joined. — Vowler v. Caller, 7 D, P. C. 55. 

2. (Same,) The Court refused to discharge a rule for changing the venue from 
London to Glamorganshire, obtained on the usual affidavit, although it was sworn 
that the cause of action arose partly in that county and partly in Ireland. — Fisher 
V. Waring, 6 Scott, 377. 

WARRANTY. 

(Implied warranty by manufacturer and seller of goods*) The defendant sent to 
the plaintiff, the patentee of an invention known as " Chanter's smoke^ionsuming 
furnace," the following written order : — " Send me your patent hopper and appa- 
ratus, to fit up my brewery copper with your smoke-consuming furnace. Patent 
right 162. \6s, ', iron-work not to exceed 51. 5s. ; engineer's time fixing 7s. 6d. 
per day." The plaintiff accordingly put up on the defendant's premises one of 
his patent furnaces, but it was found not to be of any use for the purposes of a 
brewery, and was returned to the plaintiff: Held (no fraud being imputed to the 
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plaintiff) that there was not an implied warranty on his part that the furnace 
supplied should be fit for the purposes of a brewery ; but that the defendant 
having defined by the order the particular machine to be supplied, the plaintiff 
performed his part of the contract by supplying that machine, and was entitled 
to recover the whole 15/. 15s., the price of the patent right. (5 Biogh. 583 ^ 4 
B. & Cr. 106.}— C/ianter v. Hopkins^ 4 M. & W. 399. 

WAY. 

In 1728, land was let on a building Tease, expiring at Lady-day, 1824. In 1819, 
the plaintiff, by virtue of a demise from an under-lessee, which expired in 1820, 
was in possession of a house erected on part of this land, and under that demise, 
exercised, as all his predecessors for more than thirty years had done, a right of 
way over a passage on one side of his house, as necessary for the use and enjoy- 
ment thereof; particularly for repairing the eastern side. The underlessee's in- 
terest expired in 1822. The defendant was in possession of the soil of the pas« 
sage by virtue of an assignment, in 1791, of the lease of 1728. In 1819 the 
party possessed of the reversion expectant on the lease of 1728 demised to the 
plaintiff the house of which he was in possession as above, for fifty-seven years 
and a half, to hold from Lady-day, 1824, together witli all the appurtenances to 
the same belonging, subject to a covenant for repairs. In 1822 the reversioner 
demised the soil of the passage to the defendant for sixty-one years, to hold from 
Lady-day, 1824 : Held, that, under the demise of 1819, the plaintiff was entitled 
to a right of way over the defendant's passage.— Hinc/thjfe v. 'Earl of Kinruml, 
5 Bing. N. C. 1. 

WITNESS. 

}, (Examination of witness on interrogatiyries,) The Court will not grant a rule 
to examine a witness on interrogatories on the ground of infirmity, age, or illness -, 
unless the affidavit of a surgeon be produced, stating the nature of the incapacity, 
and alleging his belief that the witness will not be able to attend the triscl of the 
cause.— Davie* v. Lowndes, 7 D. P. C. 101. 

2. (Objection to competency, how to be taken.) A party cannot give evidence to 
show the incompetency of a witness called for the opposite party, without having 
taking the objection on the voir dire. — Dewdney v. Palmer, 7 D. P. C. 177. 

3. (Liability of, for non-attendance an his subpxna.) On the 2d of April, a wh- 
ness was served a subpoena, requiring his attendance at the assizes " on Saturday, 
the 31st March, and so from day to day until the cause should be tried." The 
cause was not tried until the 6th of April. Held, that he was liable to an ac- 
tion for non-attendance. 

The declaration stated, that an action of ejectment was pending, and came on 
to be tried before the justices of assizes, to wit, at Tauntin, &c. ; that the plaintiff 
served the defendant with a subpoena duces tecum : — " and that, although the 
appearance of the defendant was necessary and material to the trial of the said 
issue, and although the defendant could and might, in obedience to the said writ, 
have appeared at the said trial of the said issue, and although the production and 
showing forth of the said documents were material evidence for the plaintiff on 
the said trial, yet the defendant did not nor would appear, although solemnly 
called upon ; by reason whereof the plaintiff was then forced and obliged to 
allow the nominal plaintiff to become and he was then nonsuited. Held, that 
on general demurrer (sembU, not on special demurrer) the allegations were equi- 
valent to an averment that the trial took place at the time and place mentioned 
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ID the subpoena. Held also, that there was, on general demurrer, a suflScient 
averment that the plaintiff had a good cause of action. — Dams v. Lovell, 7 i>. 
P. C. 178. 

4. (CompeUney,') In an action on a charter-party, a person who is a partner with 
the plaintiffs in the ship, though not one of the registered owners, is not a com- 
petent witness for the plaintiffs, unless cross releases are executed between him 
and them. — Jackton v. Galloway , 8 C. & P. 480. 

5. (&me.) In an action by assignees of a bankrupt for money had and received, 
against a sheriff who has sold the goods of the bankrupt under an execution, and 
paid over the proceeds after notice of an alleged act of bankruptcy, the sheriff's 
oflficer who acted in the execution, if he has given the usual indemnity bond to 
the sheriff, is not a competent witness for the defendant, under the stat. 3 \ 4 
Will. 4, c. 42, s. 26.— Groom v. Bradley, 8 C. & P. 500. « 

6. (Same.) A plaintiff claimed, as occupier of a house, to be entitled to the use of 
water from a certain watering place. Her sister, who was called as a witness in 
support of the right, stated on the voir dire that she had been a joint owner in 
fee with the plaintiff of the house in respect of which the right was claimed, and 
had conveyed her share to the plaintiff with the usual covenants for title. Held, 
that she was not a competent witness, and that indorsing her name on the record, 
under the stat. 3 & 4 Will. 4, c. 42, s. 27, would not render her competent. 
Steert v. Carwardine, 8 C. & P. 570. 

WOUNDING. 

To constitute a wound, there must be a separation of the whole skin ; a separation 
of the cuticle only is not sufficient. — Reg, v. M*LoughUn, 8 C. & P. .635. 
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[Containing 8 Sim. Part S, omitting Cases noticed in former Digests ; with a 
reference to Mr. Cooper's Reports, as to Cases therein contained.] 



AUDITOR. 

(Appointment by toilL) Testator by will appointed the plaintiff to be auditor of 
the accounts of his estates during the execution of the trusts of the will, with a 
proper salary, and in case he should become incapable or unwilling to act, tes« 
tator directed his trustees to appoint another auditor of a certain description 
and with like remuneration. Held, that the trustees could not remove the 
plaintiff from his au^itorship, without proof of incapacity or neglect, and that 
he was entitled to receive an adequate salary, to be fixed by the master.-*- 
WiUlams v. Corbet, 8 Sim. 349. 

CHARITY. 

1. (Churchwardens,) The 59 Geo. 3, c. 12, which enables the churchwardens and 
overseers of a parish to hold lands as a corporation in certain cases, upon 
trust for the parish, applies only to lands eiclusively devoted to the same pur- 
poses to which the poor-rates and church-rates are applicable. — Attomey-GertC' 
ral V. Letoin, 8 Sim. S66 ; and Coop. 51. 

2. (Jurisdiction on petition,) The jurisdiction given to the Court by 5f Geo. 3, 
c. 101, to decide upon petition certain questions arising out of charities, ap- 
plies only to simple cases ; as where a remedy is sought against a trustee, ad- 
mitted to be such, and will not be exercised whelre the legal estate is claimed 
adversely by different parties. Accordingly a petition presented under the 
act, raising such a question, and also other questions, as to the persons in whom 
different powers in the administration of the charity were vested, and other 
points also (which questions arose out of the recent Municipal Corporation Act), 
was dismissed with costs. (Corporation of Ludlow v. Greenhouse, 1 Bligh, 
N. S. 17,)— PhillipoCs Charily, 8 Sim. 381. 

DEMONSTRATIVE LEGACY. 

A gift of an annuity for the life of the donee, payable out of the testator's long an- 
nuities, and which he afterwards directed to be secured on his stock of long 
annuities : Held to be a general legacy, with a specific fund pointed out for its 
payment, and a sufficient portion of long annuities was directed to be sold out 
to answer the annuity. — Fryar v. Butter, 8 Sim. 44?. 

DEMURRER. 

(Effect of, by one defendant.) A demurrer for multifariousness, by one of several 
defendants, having been allowed, the other defendants pleaded the allowance of 
such demurrer. The plea was overruled. (Tarleton v. Hornby, 1 Youn. & Coll. 
S33,)-'Attorney'General v. Cradock, 8 Sim. 467. 

FOREIGN CONTRACT. 

(Domicile — Construction — Satisfaction.) A., a domiciled Englishman, married a 
lady at the Mauritius, where the French law was in force. By their settlement^ 
which was in the French language and form, they declared, that they in- 
tended to marry according to the laws of England, the benefit of which they 
reserved to themselves the power of claiming: and it was stipulated that the 
sum of 4000/., which A. acknowledged by the settlement that he had received 
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from hiB wife, should be invested foi her benefit, and the income paid to her 
with a proviso, that, if at the time of the hasband's decease such investment 
had not been made, the wife should be at liberty to take the som out of his as- 
sets. A., in fact, never received the 4000f., the acknowledgment by bim 
being merely the usual form of creating an obligation by the French law. Held, 
upon the death of A. intestate, that the widow was entitled to have the 
4000i, paid out ef his assets, and also to receive her distributive share of the 
residue.— Xang v. Lang, 8 Sim. 451* 

INFANT.— Sec Practicb, 6. 

(Maintenance.') An infant's share of a residue, amounting to 1S5I*, was on the 
joiut petition of the infant and his father ordered to be paid to the latter,* to 
reimburse him for the expenses of his son's outfit and passage to India, which 
he had borrowed money to defray. — Clay v. Pennington, 8 Sim. 359. 

INJUNCTION. 

1. (Affidavits.) A special injunction having been obtained against four copartners, 
and three of them only having put in their answers, upon a motion by these 
three to dissolve the injunction as against the four : Held that the plaintifif might 
read affidavits in opposition. — Naybr y. Wellington, 8 Sim. 396. 

2. (Where one rf two defendants answen.) An action being brought against A. by one 
of two trustees of a marriage settlement, in thenamesof both, upon A.'s cove- 
nant in the settlement to pay an annuity ; A. files abill on grounds of fraud in ob- 
taining the settlement, and obtains two several injunctions against the trustees, 
one of whom answered the bill, but the other, who was A.'s friend and named 
by him as trustee, had not answered. This latter trustee was also the solicitor, 
who had been employed by A. in drawing up the settlement. The trustse who 
had answered moved to dissolve the injunction against himself, but the motion 
was refused, the Court referring to Montague v. Hill, 4 Russ. H8 ; and see 
Naylor v. Wellington. — "Nanney v. Vaughan, 8 Sim* 439. 

3. (Fraud by plaintiff on the public.) Where it appeared that the plaintiff had 
made false statements to the public in his descripti6n of the article (called 
'* Howqua's mixture"), in the exclusive sale of which he claimed to be protected 
by injunction : the Court held that he was not entitled to such relief till he 
had established his right at law. — Pidding y. How, 8 Sim. 477. 

4. (Granted ex parte after appearance.) An iojunctioli to restrain a Railway 
Company from pulling down houses, was granted est parte after the company had 
put in an appearance, which they did on the same day that the bill was filed 
and the motion made. — Petley v. The Eastern Counties Railway Company, 8 Sim« 
483. 

INTERPLEADER. 

(Payment of money into court,) llie common order for an injunction in an inter- 
pleading suit is irregular, if it does uot make the iisuing of the iigunction con- 
ditional upon the money being first paid into Court. (Sieveking v. Behrens, 8 
My]. & Craig, 581.)— Pa«<i v. Von MeU$, 8 Sim« 327. 

LETTERS-PATENT. 

(Construction, extent of grant.) The island of Cape Breton, which is separated 
by a very narrow strait from Neva Scotia, was originally, and up to the year 
1784, considered as forming together with it one colony. In that year it was 
for the purposes of government made a distinct province, and was subject to a 
separate governor and council of its own until 18tO, when it was reanited to 
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Nova Scotia by tho name of tbe county of Cape Breton. In 1788, while the 
sepatation continued, the Dake of York applied for a grant of mines in Nova 
Scotia ; and it appeared in evidence, that it was the intention of Geo. 3. to 
have made such a grants subject to certain reservations ('which were not settled 
at the time), but this intention was never carried into effeet. After the death of 
Geo. 3, and after that Cape Breton had been reunited to Nova Seotia, the 
Duke of York renewed his application, founding it upon the intention of the 
late king, and upon that ground expressly the Lords of the Treasury, by two 
several minutes, recommended Geo. 4. to make a grant to the Duke of York of 
all mines in the province of Nova Scotia, upon certain terms, which they re- 
quested the Chancellor of the Exchequer to submit to the Duke of York. In 
the first of these treasury minutes. Cape Breton was spoken of as distinct from 
Nova Scotia, and it was with reference to Nova Scotia so described that 
they mentioned the intention of Geo. 3 Letters-patent were afterwards made, 
by which Geo. 4, of his especial grace, certain knowledge, and mere motion, 
granted to the Duke of York, upon certain terms, all mines in the province of 
Nova Scotia. Held that this description included Cape Breton, and that the 
clear meaning of the letters* patent was not to be controlled by the ambiguous 
language of the treasury minutes, more particulatly as the terms recommended 
by the Lords of the Treasury had been altered in one other important particular, 
namely, by the substitution of 60 years for 36| as the period of the grant.— 
Taylor v. Attorney-General , 8 Sim. 413. 

MORTGAGE. 

(Second foreeUsure $uH.) After decree in a suit by a second mortgagee^ to redeem 
the first and foreclose the subsequent mortgages, one of the latter assigned his 
interest in the premises^ and such assignee then filed a bill against all the par- 
ties in the first suit, praying to have the benefit of that suit, and also to redeem 
the mortgages prior to his own and foreclose the other. This bill was dismissed 
with costs against all parties, except the assigning mortgagee, in whose place 
the assignee was declared to be entitled to stand in the first BuiU—Booth v. 
Creswiehe, 8 Sim. 352. 

MORTMAIN ACT. 

(Retainer of deed,) A. conveyed a piece of ground, by bargain and sale enrolled, 
to trustees for charitable purposes, but he retained possession, of the deed and 
of the land for more than SO years, and then the trustees reconveyed the land 
to him, after A.'s death, upon information filed against his heir and devisees, 
in trust for sale. The Court held that the conveyance to the trustees was voidi 
as it was to be inferred from the circumstances above mentioned, that there 
was a secret trust for A. — Attorney-General v. Poulden, 8 Sim. 472* 

NOVA SCOTIAi— See Letters-Patent. 

PARISH. 

(Liability of parish offieers on bondi) A. having a demand against a parish for re- 
pairs done to the churchy the parishioners agreed at a vestry^ that the parish 
officers should give A. a bond for tbe amount, that A. should give the parish 
12 months' notice when he required payment, and that the parish should be at 
liberty to pay the debt by instalments ; and at another vestry held after the 
bond had been given, it was resolved that the obligors should be indemnified 
by the parishioners out df the rates, and' the patish ofiibers for the tithe 
beiftg Were directed to p&y the interest and principal wheii required out of the 
rates. A., who was himself a parishioner, signed both the agreement and tbe 
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resolution, as did also others of tbe parishioners ; and A. for several years 
received the interest and part of the principal also out of the rates, and never 
called on the obligors to pay the interest. An injunction to restrain A/s exe- 
cutrix from suing on the bond was refused, it being held that A. had acceded 
to the resolutions so far only as they bound the parish, which they did not.— 
Jaqu€t V. Lemt,.% Sim. 177. 

PARLIAMENTAUY AGENT. 

(FrivUegt from arrest,) A parliamentary agent on his return from the House of 
Lords, where he had been attending an appeal, was arrested upon an attach- 
ment for the costs of a Chancery suit. Held that he was entitled, although he 
had not returned by the shortest road, and had stopped for refreshment, to be 
<• discharged, and that he might apply for that purpose, either to the Court out 

of which process had issued, or to that on which he was attending when arrest- 
ed. — Alt'Gen. v. Skinner^s Comp. ; Ex parte Watkins, 8 Sim. 377 ', and Coop. 1. 

PETITION OF RIGHT.— See Letters-Patent. 

PLEADING. — And see Statute of LiurrATiONS. 

( Plea — Averment.) A superfluous averment does not vitiate a plea, but is consider- 
ed as mere surplusage ; as for instance, where in a plea of the statute of limi- 
tations it was averred, that the plaintiff had not been under any disability, no 
disability having been stated by the bill. — Forba v. Skclton, 8 Sim. 355, 

PRACTICE. 

1. (Contempt— 11 G. 4 ^ 1 ^. 4, c. S6,) The plaintiff served the defendant, who 
was then in custody for want of appearance, with notice to enter her appearance 
. within 14 days, and on her not having done so, he moved that the junior six 
clerk might be directed to enter an appearance for her. In the meanwhile she 
had been discharged from custody, the plaintiff having omitted (in order to 
save expense) to bring her to the bar within 30 days. Held, that as the defen- 
dant was not in custody, the Court had no authority under the above statute to 
make the order. — Williams v. Jonetf 8 Sim. 470. 

t. (Defendant absconding,) Where a defendant, who had left the country to avoid 
the process of the Court, had not any other residence in England except at an 

. inn, where he had stayed two days previous to sailing for the West Indies ; the 
order for his appearance under 11 Geo. 4 & 1 W. 4, c. 36, s. 3, was ordered 
to be read in the church of the parish where such inn was situated.— Grant v. 
Hibbert, 8 Sim. 339. 

3. (Demurrer,) After the 12 days allowed for demurring had elapsed, the de- 
fendant referred the bill for scandal and impertinence, and seven days after the 
coming in of the master's report, which was in the affirmative, he filed a demur- 
rer. Held that such demurrer was regular.— N^0d6y v. Nedby, 8 Sim. 334. 

4. (Depositions,) Depositions taken before commissioners in the country may be 
taken in the third person, as the 3 & 4 W. 4, c. 94, s. S7, applies only to depo- 
sitions taken before the examiners. — Dryden v. Frost, 8 Sim. 380. 

5. (Guardian.) If a female guardian marries, it is a matter of course to appoint 

new guardian.— ilnonj^mous, 8 Sim. 346. 

PRE-EMPTION, 

(Laches,) A testator devised a house to trustees upon trust to permit his son, at 
any time within three months after his decease, to become the purchaser 
thereof, at a certain price, and to convey the same accordingly ; but should 
the son not complete the purchase within tiiree months, then the trustees were 
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to sell the same by auction within twelve months of the testator's death. Ttie 
son, who was himself a trustee, within two months declared verbally to his co- 
trustees his intention to purchase, but the trustees did not deliver the title- 
deeds to the solicitor who was to prepare the conveyance until the last day of 
the three mouths, and no conveyance was made, nor was any part of the pur- 
chase money paid within the three months. Held, that the right of pre-emption 
was lost. — Davoum v. Dawson^ 8 Sim. 346. 

PRESUMPTION OF DEATH.— See Will, 4. 

SATISFACTION.— See Foreign Contract. 

SOLICITOR. 

(Tuxation of agent's bill.) The Court has jurisdiction to order an agent's bill to be 
taxed on the application of the solicitor who employed him, the latter paying 
into Court the amount of the bill. The bill was for costs in the suit in which 
the order was made. The jurisdiction of the Court in the taxation of bills is 
not limited by the statutes 2 & 12 G. 2, nor by the construction put by the 
courts of common law on that statute. — Jones v. Bobertt. 8 Sim. 397. 

STATUTE OF LIMITATIONS. 

1. (Mercantile accmmts.) Where the bill stated that five persons who were joint 
owners of an estate in Java, and were as such indebted to the plaintiffs, a 
mercantile firm in Bombay, for monies paid by the firm on their account and 
for their use as proprietors ; and that subsequently, in pursuance of an arrange- 
ment by which the debt was divided among the proprietors, tiie defendant was 
debited with his proportion, and that afterwards divers sums had been received 
by the firm on his accouut, and that such an account was stiil open and un- 
settled : Held, that this was not upon the face of it a mercantile account 
within the exception of the statute of limitations. — Forbe$ v. Shellotit 8 Sim. 33a. 

?. (Pleading,) A plea of the two statutes of limitations, viz. 31 Jas. 1, & 9 
Geo. 4, is not bad for duplicity. — S. C. 

3. (Pleading.) An averment in a plea of the statute, that the plaintiff had not 
any cause of a<^tion within six years of the filing of the bill, is sufficient, though 
the bill states a case of an open account.— iS. C. 

TRUSTEE. 

1. (11 Geo, 4 & 1 Will, 4, c. 60, form of conveyance.) Where it had been order- 
ed under this act that a person should execute a deed in place of a refusing 
trustee, it is sufficient that he should execute the same deed that has been ten- 
dered to the refusing trustee, it being expressed in the attestation clause, that 
he has executed it in place of the trustee, and in pursuance of the order.— £x 
paru Foley, 8 Sim. 395. 

2. (11 Geo, 4^1 Will, 4, e. 47, infant heir,) In a suit by equitable mortgagee 
against infant heir of mortgagor, the estate having been directed to be sold as 
most beneficisil to the infant, the latter was, under the tlth section of the above 
statute, directed to convey to tlie purchaser.— &Ji0/^«/d v. Heajield, 8 Sim. 470. 

3. (1 & 2 Vict, c. 69, heir of mortgagee,) This act does not repeal any part of 
1 1 Geo. 4 & 1 Will. 4, c. 60, nor of the 4 & 5 Will. 4, c. 23, which it was in- 
tended in some instances to enlarge, nnd therefore since the passing of the 1 fie 2 
Vict., according to previous decisions upon the meaning of the 4 & 5 Will. 4, 
an order will be made for the reconveyance of the legal estate, when the heir 
of a mortgagee is either an infant or cannot be found.— As Wilson's estate, and 
Re Gathorne, an infant, 8 Sim. 392. 
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USURY. 

(TwrehaH tf rmt cW^m.) Two rent chaigei of %\U each, secured upon aad 
iMuing out of leasehold property, were, as the deeds expressed, graated for 40 
years in consideration of 400/. There waa evidence to shew, which was taken 
to be true by the Court, that the original application was for a loaa^ Held, 
that the transaction was usurious, it being clear that the aggregate payments on 
the rent charge would greatly exceed the 400Z. with interest thereon at ^^^ 
per cent, for forty years. Ferguson v. Sprang, 3 Ner. & Man. 665, coQunented 
on. — CAt/JifigiMnth v. ChilUngwarth, 8 Sim. 404. 

WILL. 

1. (Corutructionf lapse, substitution.) Testator gave the residue of his estate in 
trust for his wife for life, and after her death for his children who might then be 
livbg, the shares of each to be paid at 21, ¥rith benefit of survivorship as to 
the shares of any dying in the wife's life-time and without issue, provided that 
if any did die in the wife's life- time leaviog issue, such issue should have their 
parents' share. One of the children, after he had attained 21, died in the life- 
time of the tettatoTf leaving issue. Held, that such issue was entitled to the 
parents' share. Thomhill v. Thomhill, 4 Madd. S77, overruled, Smith ▼. Smith, 
8 Sim. 954. — See case CoUins v. Johniom, before Sir C. Pepys, M. R. reported 
ejB nlat. In note to S, C. 

2. (Construetion — Same point.) Testator bequeathed a residue in trust for all his 
children who should be living at the death of his wife, and if any such child 
should die before his wife leaving bsue, then the share of the pre-deceased 
parent to go to such issue. In a subsequent clause for maintenance of such 
issue, he spake of them as any of the said children of his said sons or daughters, 
the sons and daughters not having been before mentioned, except generally as 
children. The testator, at the date of his will, had four sons and only one 
daughter, another daughter having died leaving children. Hold, upon the 
special wording of the will, that such children were entitled to a share in the 
residue, under the above proviso for substitution. — Giles v. Giles, 8 Sim. 360. 

3* {Conttruelion— Period of survivorship,) Testator gave 7000/. in trust for his sis- 
ter for life, and after her decease for her husband for life, and after his de- 
cease for his nephews and nieces, the children of his sister who should then 
be living. One of the children survived and afterwards died in the life-time of 
the wife. Held, that such child took a vested interest in a share of the fun(l.— 
Archer v, Jegon, 8 Sim. 446. 

4* Construction, substitution, j)resumption of death,) Testator, by will dated 1828, 
' bequeathed a fifth of his residuary estate to W. R., E* R., and J. R., and all 
other the children of J. ^. the elder, and the issue of such of his children as 
should have departed this life, such Issue to take the share which their parent 
would have taken if living. One of the children of J. R., not named in the 
will, had gone abroad in 1809, and had not been heard of since 1815. Held 
by the Court that he must be presumed to have died before the date of the will, 
and that his children were entitled to the share which he would have taken 
if living.— Aus( v. Baker, 8 Sim. 443. Coop. 172. 

5> {Construction — **or" read ** and, ") Upon the hearing of Miles v. Dyer, re- 
ported on demurrer, 5 Sim. p. 435, L. M. No. 28, the same point was again 
raised, and again decided in favour of the plaintiffs, it being held by the Court 
that " or " should be construed *' and " in furtherance of the previous unquali- 
fied gift to the children upon their attaining i^l,^Mile$ ▼, Jhfir, 8 Sim. 930. 
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BANKRUPTCY. 



[Contaioing Cases in 3 Montagu and Ayrton, Part 5 ; and in S Deacon j Part 1 ; 

omitting Cases noticed in former Digests.] 



ACT OF BANKRUPTCY. 

(Qting abroad') A debtor wbo went abroad upon business, leaving a general 
. power of attorney with his clerk, but without making provision for payment of 
bills of exchange falling due in his absence, commits an act of bankruptcy.— 
£xp, KUntr, re Brywt, 3 M. & A. 722. 

ANNULLING. 

1. (Fraudulent intent in peiitiming creditor,) If it should appear to the satisfac- 
tion of the Court, that the sole object of the petitioning creditor in suing out 
the fiat, was to bring about a dissolution of partnership between the bankrupt 
and other parties, that would be a sufficient ground for annulling : but the 
Court will require very strong proof of such fraudulent intent ; and they refused 
to annul in a case which justified the strongest suspicions of collusion between 
the petitioning creditor aiii the partners of the bankrupt, in order to a dissolu- 
tion. But it was observed by the Court, that the partnership being for an in- 
definite term, that object might have been obtained by bill in equity. (Exp. 
Christie, 2 Dea. U C. 465.)— £ip. and re Parkes, 3 Dea. 31. 

2« (Infamey of one of uoerai hankruptt.) Where a petition to annul was present- 
ed by one of two bankrupts who was an infant, the Court made an alternative 
order to annul the fiat either as to the infant alone, or altogether with liberty 
to take out a new fiat. The assignees, upon consideration, accepted the order 
to annul altogether. — Exp. and re Watson, 3 M. & A. 6^9. 

3. (^'Son^attendance of creditort,) A fiat was ordered to be annulled on the ground 
that a meeting for choice of assignees, which had been advertised, had been ad- 
journed for want of attendance of creditors. — He Foulkes, 3 M. & A. 725. 

4, (Petition by one auignee — Costs,) Where one of two assignees (after the 
bankrupt's last examination, and when a dividend was about to be declared), 
petitioned to annul on the ground that there was no good petitioning creditor's 
debt, which appeared to be the case, though it was not found as a fact by the 
Court, and the other assignee refused to concur in the petition, and the peti- 
tioning creditor offered to indemnify the petitioning assignee -, the Court re- 
fased to annul, but made an order in the alternative, that the petitioning credi- 
tor undertaking to indemnify the petitioner, he might, if he thought fit, be dis- 
charged from being assignee, no costs being allowed him ; or if he did not 
accept such order within a week; the petition to stand dismissed without cos'ts. 

A petition for rehearing having been presented against the above order, it was 
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dismissed with costs. DU$, Sir J, Crou in each case. See £zp. Grares, 1 Gl« > 
& J. 86. — Exp, Booker, re Bawliiu, S M. & A. 643. 

ASSIGNEES. 

1. (Allowance of charget,) Charges for meetings of creditors to detomine whe- 
ther assignees should defend an action commenced agahist them ; held (o 
have been properly disallowed, as the qaestioii was one for the decision of the 
nssignees themselTes. A charge for tavern expenses of bidders at a sale, also 
held to be clearly wrongv—Exp. Molineux, re Dennis, 3 M. & A. 7121. 

3. (Chtnce of.) It is a rule that the bankrupt should not interfere in the choice of 
assignees ; and where a petition was presented for the removal of assignees, on 
the ground that they had been elected by contrivance of the bankrupt, which 
charge was not entirely rebutted by the assignees, an inquiry was ordered as 
to the circumstances ; the costs, which were reserved for further directions, not 
to fall on the estate in any event. — Exp, MoHneut, re Bright, 3 M. & A. 703. 

3. (Conflicting claims.) Where one assignee claimed, by virtue of an execution 
taken out before the bankruptcy, certain goods of the bankrupt, which it was 
contended by the other assignee passed under the commission, as being in the 
reputed ownership : An order was made for sale of the goods, and also, in 
the alternative, either for an issue or a reference to the commissioners to deter- 
mine the question. — Exp, Bishop, re Bird, 3 Dea. 13f • 

4. (Discharge -—Costs,) Where an assignee has been elected without his consent, 
and declines to act, there will be a new choice of assignees at the cost of the 
estate. — Exp. Stephenson, re Balchem, 3 M. & A. 663. 

5. (Removal of one,) Where^ne of several assignees is removed, there must be 
a new choice. And it was ordered in such a case that the bargain and sale 
and inrolment thereof should be severally vacated. But see Smith v. De Tastet, 
1 M. & A. 371.— Ejp. Rolls, re Fossinch, 3 M. & A. 702. 

6. (Security for costs.) Where a petition is presented for removal of assignees, 
the latter may require that the petitioner should give security for costs.— Er/;. 
Molineux, re Bright, 3 M. & A. 703, 

BILL OF EXCHANGE. 

( factor,) A foreign merchant remitted bills to his factor in London for the pur- 
pose of being sold, with the view to enable the factor to meet bills which the 
foreign merchant had drawn or was about to draw upon him. The bills remit- 
ted were indorsed by the foreign merchant to the factor, and by the latter in 
his own name to the purchaser. Before the purchase money of the bills was 
paid, the factor became bankrupt : Held, that the proceeds of the bills belonged 
to the foreign merchant, and were not subject to a lien claimed by the purchaser 
in respect of a debt owing to him by the factor.— Exp. Pduli, re Trye, 3 Dea. 
169. 

CORIPOSITION DEED. 

(Estoppel.) A creditor who has signed a composition deedj not Only is debarred 
from setting it up as an act of bankruptcy, but cannot sue out a fiat grounded 
upon any 'other act, unless the right of so doing was reserved at the execution 
of the deed. — Eap, and re Bunn, 3 Dea. 119. 

COSTS. See Annulling, 4; Assignebs, 2, 4; Practice, 5, 6. 
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CREDITOR. 

{Petition by, to annul,) A creditor has no right, under 1 & 2 Will. 4, c. 56, s. 17, 

to present a petition to reverse the adjudication.^- £xp. Kilner, re Bryant, 3 M. 

&A.r2t. 

EVIDENCE. 

{Diicredidng witness.) Where a bankrupt presented a petition to annul, which 
was supported by the affidavit of a party who had been examined before the 
commissioners, the affidavit of another party present at such examination, and 
who deposed that the party first mentioned had upon such his examination 
given evidence contrary to his present affidavit, was not allowed to be read. 
(Exp. Chambers, 2 M. & A. 464.) — Exp. and re Newall, S M . & A. 666. 

GENERAL ORDER. 

9th June, 1839. Direction given by the Lord Chancellor to his secretary of 
bankrupts. i 'i 

All fiats \o be directed to the Court of Bankruptcy, or to the list in the coun- 
try nearest to the place of residence of the bankrupt, unless a special order be 
obtained on affidavit directing the fiat to go to any other list. 

INJUNCTION. 

(Against assignea.) An injunction, which was afterwards made perpetual, was 
granted to restrain the assignees from bringing an action at law to recover 49/ i 
from a party who by consent of the bankrupt, before the choice of assignees, 
and as a partial indemnity for 782. which he had paid to remove a distress 
from the bankrupt's premises, had retained the above sum of 49/., which was 
produced by a sale of the bankrupt's goods. — Exp, EUiolt, re Jermyn, 3 M. & 
A. 664 ; see S, C, 3 M. & A. 110. 

INTEREST. 

(On sum set apart to abide aj^eaL) Where under 1 & 2 Will. 4, c. 56, s. 31, the 
commissioner, on rejection of a proof by him, had directed a sum to be set 
apart and invested to await the decbion of the Court of Review on appeal, and 
the Court of Review allowed the proof, the interest which had been made on 
the sum invested was not allowed to the creditor. — Exp, Jameson, re MitcheU, 
3 M. & A. 715. 

MORTGAGE. 

1. (Jurisdiction --Conflicting claims,) It seems that the Court of Review has no 
jurisdiction to ascertain the priorities of conflicting mortgages, except by con- 
sent of the several mortgagees. — Exp, Bignold, re Francis, 3 M. & A. 706. 

3. (SaU— Conflicting claims,) Where there are conflicting claims of priority be- 
tween several mortgagees, the Court will not order a sale of the interest or claim 
of any of them, because as the estate would sell for so much less, the proof for 
the diflference would be the greater ; but in such a case of doubt, a mortgagee 
may enter a claim for his whole debt till the question of priority is determuied* 
The petition, which was for sale, was dismissed with costs. — S, C, 

PLEADING. 

(Petition to annul) A petition by a creditor to annul, must state not only that 

the petitioner was a creditor at the time of the fiat, but that he is still one. 

Where a petition to annul, defective in this respect, was presented three 

years after the fiat, the Court refused to allow the petition to be amendedr-^ 

Exp, Sandall, re Clarke, 3 Dea. 275, 
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PRACTICE. 

1, (Applieatitnfor Mtti.) Where oosU are directed to be paid to A« or Ub ioU- 
eitor, a penonal demand by A. alone if sufficient groond for an order of com- 
mittal against the party for non-payment of each costs. — Re Diaek, 3 Dea* 53. 

2« (^Appointment of trustee.) Where the order is simply that the registrar should 
appoint a tmstee, the appointment need not be confirmed, bat otherwise where 
the order is to select a trustee and report his nomination. — Anon. 3 Dea. 223. 

3« (Attendance rf BtmkrupQ No warrant should issoe to bring the bankrupt 
before the commissioners unless he has been specially summoned, or unless the 
42d day has passed, and he has not surrendered 3 and upon an application to 
alter the direction of the fiat, because the commissioners had refused to issue a 
warrant under the above circumstancesA the Court refused the order. The 
Court had first refused to issue a warrant, on the ground that they could not 
directly interfere with the discretion of the commissioners in the matter. — R$ 
Creeds 3 M. & A. 725 ; 3 Dea. 38. 

4. (Audit,) The Commissioners may appoint an audit though more than six 
months have elapsed since the bankrupt's last examination ', 6 Geo. 4, c, 16, 
s. l06.^Exp,Holyland,re Elliott, 3 M. & A. 684. 

5. (Direction of fiat — CotU,) An order having been made that a town fiat should 
be issued instead of a country one, on the ground that the majority of creditors 
resided in London, the petitioning creditor undertaking to pay the costs of the 
bankrupt's attendances, the order was varied by the Lord Chancellor by adding 
that he might recoup himself out of the estate. — Re Grigg, 3 M. & A. 684. 

6. ("New trustee — Cotti.) On a petition under 6 Geo. 4, c« 16, s. 79, for appoint- 
ing anew trustee, the bankrupt} if served, is entitled to costs. — Exp, and re 
Whitley, 3 M. & A. 696. 

7. (Order without petition,) Where an order had been obtained, by means of 
an untrue affidavit, for directing a fiat to other than the proper list of commis- 
sioners, on a memorial presented by the latter, without any petition, the Chan- 
cellor annulled the fiat.— Re Scott, 3M. & A. 723. 

8. (Variation of minutes,) Where minutes had been correctly drawn up, the 
Court refused to entertain an application to vary them, made upon tlie ground 
that the petitioner was not acquainted at the time of the previous order with 
the contents of an affidavit upon which such order was made : the propor course 
in such a case being a petition for re-hearing. — Exp, DMy, re Bowerman, 3 
Dea. 51. 

9. (Verbal inaccuracy,) Where in the affidavit of the petitioning creditor the 
word *' is" was omitted before the words ** truly indebted," the Court refused 
to give priority on that ground to the subsequent application of another cre- 
ditor. (£ip. Stocken, 1 G. & J. 249.) And it also refused to stay the issuing 
of the fiat, on the groond that a better description of the bankrupt was given in 
the affidavit of the second crediUNr. — Re Lees, 3 Oea. 36. 

PROOF. 

1. (Evidence of Debt,) Where a debt sworn to by a creditor was admitted by 
the bankrupt, and the assignees did not oppose the proof : Held, that the 
commissioner had no right to reject it for want of oUier evidence in support 
of creditor's deposition.»-£xp. Chapman, re Clarke, 3 Dea. 273. 

2. XJoint or separate,) Where one partner draws bills in the name of the fiim 
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for kifl separate debt, it lies upon the separate creditor to shew that such 
partner had authority to give him the security of the firm. In this case it 
was considered no sufficient proof of assent or adoption of the liabilitj, that 
the other partner might have become aware of the transaction by inspection of 
the partnership books, and had asked for time before the bill was due, no 
agreement on the subject having been come to« — Exp. Thorpe^ re WardUy, 
3 M. & A, 715. 
^, (Samt,) A. deposits with B., his agent in America, Virginia bonds for 
50,000 dollars, and some time afterwards draws bills upqn him to the amount of 
lO^OOO dollars* B. in the meanwhile, before the arrival of the bills, had entered 
into partnership with C, and the bills are accepted by B. and C. ; and this, as 
well as the partnership between them, being notified to A., he consented that his 
account with B. should be transferred to B. and C. (with whom he thenceforth 
dealt, and not in any instance with B. separately), but in the transfer of the 
account nothing was said of the bonds. Before entering into partnership vnth 
C, B. had pledged these bonds for a debt of his own, and after the formation 
of the partnership B. and C. jointly redeemed part of the bonds, amounting to 
40,000 dollars, and pledged them again for a debt of their own. A. not being 
aware in either instance of these improper dealings with his bonds. The bonds for 
40,000 dollars are afterwards sold by the pawnee, and then B. and C. became 
bankrupt: Held, that A. was entitled to prove against the separate estate of 
B. both for the amount for which the 40,000 dollars bonds had been sold, and for 
that which A. had to pay to redeem the bonds for 10,000 dollars. Exp, MemwtZ' 
hagen, re Warwichf S Dea. 101. 

4. {Joint or separate, breach of eontraet,} A., one of three partners, entered into a 
contract for sale of certain shares standing in the name of B. another of such 
partners, and personally agreed and engaged himself to procure the transfer of 
such shares to the purchasers, in consideration of a bill for the amount of the 
purchase money, drawn in the name of the firm and accepted by the purchasers. 
Before Uie bill became due, or the shares had been transferred, the firm in 
which A. was partner became bankrupt ; and afterwards the purchasers having 
taken up the bill, and having endeavoured in vain to procure a transfer of the 
shares, upon which another party claimed a lien, applied to prove the amount 
of the bill against A.'s separate estate : Held, that they were not entitled to 
make suoh proof, either on the score of money had and received, as the money 
was received by the firm, and the purchasers had not treated the contract as 
rescinded ; nor was the contract between them and A. of such a nature as to 
entitle them to prove for the breach of it as for damages of an amount certain, 
Exp. Raleigh, re Rosiron, S M. & A. 670 ; 3 Dea. 160. 

5. (Joint or separate, tranter of acceunts,) A. being under an obligation to B„ to 
make good advances made by the latter in the shape of acceptances to a 
third party, enters into partnership, and upon so doing proposes to B. to trans- 
fer all accounts between B. and himself, to the account of himself and partner, 
which proposal is, according to the construction put by the court upon the 
correspondence, accepted by B., who accordingly, after payment of the accept- 
ances given by him, draws bills upon A. and his partner for the amount, which 
bills are accepted by them. A. and his partner become bankrupt : Held, that 
B. could not prove against A.*s separate estate, the court relying not so much 
upon the fact of the bills being drawn upon A. and his partner, which would 
not have been sufficient, as upon the agreement established by the correspond- 
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ence to transfer all debts and credits. £cp« Whiimcre, re TTarvtcIc, 3 M. & A. 
627. 

6. (LoU iettlement.) Proof having been allowed against a bankrupt trustee in 
respect of a specified amount of stock which had been invested in his name, 
under a settlement which had been lost, but which appeared to have been last 
known in the custody of the bankrupt; the dividends which had been reserved 
under the above order to prove, were paid out on a petition without a reference, 
the amount being small, although the contents of the lost deed were only 
generally stated in the petition. Exp, Harrison, re Dornford, 3 Dea. 25. 

7. {Retiring partner,) Upon the death of one of three partners, his executors 
carry on the partnership for one year, and then dissolve; having then upon 
account taken a considerable balance due to them from the surviving partners. 
Six years afterwards the two latter become bankrupt. It did not appear that 
there were any creditors of the old firm, and objection to the proof being taken 
by the creditors of the new firm : Held, that the executors were entitled to 
prove against the estate of the new firm. (Exp. Carter, 2 G. & J. 233). — £sp. 
Hall, re Boothhy, 3 Dea. 135. 

REPUTED OWNERSHIP. 

1. {Amgnment of dividends,) A bankrupt, who had just obtained his certificate, 
entered into an agreement with his principal creditors, according to which they 
were to receive payment of their debts in full, for the amount of which he 
gave bills, and the creditors executed a deed*poll containing a power of 
attorney to a third party to receive all the dividends under the bankruptcy, 
but for the use of the bankrupt. The bills were not paid, and afterwards a 
second commission was issued: Held, that the consideration of the deed- 
poll having failed, the right to the dividends remained with the creditors, and 
also that such dividends were not in the reputed ownership of the bankrupt, 
though notice of the arrangement had been given to the assignees under the 
first commission. — Exp, Smithers, re Goveitt, 3 M. & A. 693. 

2. {Time of notice,) The bankrupt, before act of bankruptcy, deposited as a 
security the certificate of certain shares in a company, which belonged to his 
wife before marriage, and stood in her maiden name. After act of bankruptcy, 
but before issuing the fiat, notice of the deposit was given to the company : 
Held, that the shares were in the reputed ownership. — Exp. Spencer, reMitcheli, 
3 M. & A. 697, 

RESALE. 

{Advance of price.) The petitioner having contracted with the assignees to pur- 
chase an estate for 5,350/., resold it before conveyance for 5,600/. The Court, 
with some di£5culty, ordered the assignees to convey to the petitioner, or as 
he should direct. £ip. Anderdon, re Manning, 3 M.& A. 698. 

SALE UNDER COMMISSION. 

{Concurrence of dormant assignee,) Where one of three assignees, who had not him- 
self acted in the management of the bankrupt estate, refused to execute a con- 
veyance previously executed by the other assignees, but which was made under 
a contract as to which he had not been consulted, and he showed reasonable 
ground for supposing that the sale was not for the benefit of the estate ; the 
Ciourt, on the petition of the purchaser, refused to order the assignee to eie- 
cute, without a reference. — Exp, Undtrhill, re Bithton, 3 M. & A. 660, 

SPECIAL CASE. 

A special case ought not to set forth the Evidence upon which the facts werefoatid 
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by the Court of KeTiew, bat tbe facts themselves, and also in what particular 
the judgment of the Court upon the facts found is alleged to be erroneous. 

It dees not belong to the Court of Review, but to the Court of Appeal, to de- 
termine whether the appeal has been lodged within the time limited by the act, 
— £rp. WiUon^ re Bentiey, 3 Dea. S14. 

TAXATION OF COSTS. 

{Cottt of petitioning creditor-- General and ttatutory jurisdiction,) The right of a 
creditor to have costs, which have been settled by the commissioners, retaxed 
under 6 Geo. 4, c. 16, s. 11, is confined to costs incurred since the choice of 
assignees ; and where an application is made to the general jurisdiction of the 
Court to retax costs settled by the commissioner, as in this instance to retax 
the costs of the petitioning creditor, some objectionable items must be stated in 
the petition. It was considered no sufficient objection to the petition that the 
bill had been allowed and paid two years before, the petitioner himself having 
but lately proved his debt. 

SenibUf that the petitioning creditor should have been served with the peti- 
tion. — Exp, Moore, re Cartwright, 3 M. & A. 699. 

WAGES. 

(Iniolvency,) A clerk who voluntarily leaves an insolvent master, is not entitled 

to six months^ wages, under 6 Geo. 4, c. 16, s. 49. — Exp, Bennett, re Sawer, 3 

M. & A. 669. 

APPENDIX— (to Part 5, Vol. 3, of Mont. & Ayr.) contains :— 

1st. Mr. Commissioner Fane's judgment for contempt of Court, by Mr. Faulkner, 
omitted in 3d volume. 

2d. The schedule of costs in Exp, Christie, 3 M. & A. 103. 

dd. Extracts from divers acts of parliament relating to bankruptcy. 

4th. The pleadings in the feigned issue in Exp, Guill^rtf 3 M. & A. 470. 

5th. A full discussion of the law, as to the relative rights of creditors under a 
commission, where a bankrupt is uncertificated, and of creditors who have 
dealt with him subsequently to his bankruptcy, and also as to the validity of 
commissions against uncertificated bankrupts ; intended as a note to Summers "9, 
Jones, SM*&c A, 400, 
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[Containing 4 Clark & Finnelly, Nos. I & 2, omitting Cases noticed in former 

Digests. 



APPRENTICE. 

(Sunday work} An apprentice to a barber in Scotland, Who bad bound bimaelf in 
his indentures not to absent himself from his master's business dn holidays or 
week-days, late hoars or early, without leave : Held, by the House of LoMs, to 
be wholly exempt from work on Sundays, by virtue of the Scotch statutes, 1579, 
c. 70, and 1690, c« 7, although the Court of Session had, upon the ground of 
a special custom, held him bound to shave customers up to 10 o'clock of that 
day, but not bound to work at all at wig making. — Phillipps v. Innett 4 C. & F. 
234. 

COMPETENCY OF APPEAL. 

1. (Enrttlmint tf dicree») The term of five yearsj afteif which no ap^al will be 
entertained by the House of Lords, runs from the enrolment of the decree (in 
Courts of Equity), and not from the time of their being pronounced, and this 
applies to decrees of the Court of Exchequer, sitting in equity, as well as to 
those of the Court of Chancery ; and an appeal was accordingly entertained, 
which was presented in 1836 against a decree pronounced in 1821, and enrolled 
in 1836 by the appellant in order to the appeal. — Brooke v. ChampBmowne, 4 
C. 6c F. 247. 

2. (Inttrlocutary order*} Where the Court below has treated one of its own pro- 
ceedings as interlocutory and not final, that is conclusive as to the nature of the 
proceeding, and no appeal from such order will be permitted ; 48 Geo. 3, c. 
161, s. 16.— Ffrritfr v. Hcwden, 4 C. & F. 26. 

DEED OF ACCESSION. 

( Want of trustee,) A Scotch creditor executed a trust deed, which his creditors 
afterwards ratified by " deed of accession," and two trustees were successively 
appointed by virtue of these deeds, in pursuance of a clause in the former deed ; 
but upon the death of the second trustee, no new one was appointed, though the 
factor appointed by him still continued to act in the management of the estate, 
and from time to time made payments to the creditors. One of the creditors 
having brought an action to enforce his original claim, alleging that the provi- 
sions of the trust deed had failed for want of a trustee, it was held, by the House 
of Lords affirming the judgment of the Court of Session, that such action could 
not be maintained.—- Hamt^Con v. Littlejohn, 4 C. & F. 20. 

LEGITIM. 

(Marriage portion.) The right to legitim cannot be barred by implication, and 
the advance on a daughter's marriage of a certain sum " as her portion or fortune," 
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was held to be not even pro tanto a bar to her legitinu-^BreadaZ^ane v. Chandos, 
3 C. & F. 43. 

PRACTICE. 

1. (Order of committee of appeal,) The proper course to be taken by a party ob- 
jectiug to an order of the committee of appeal, is to present a petition to be heard 
against the allowance of such order ; but where a party had given notice of his 
objection by stating it in his printed case, he was allowed for convenience sake 
to argue against an order of the committee of appeal, upon the understanding 
that he would present a petition in due fbrm against the allowance of such order* 
— Brook V. Champemowne, 4 C. & J. 247. 

2. (Reply,) Where a question haii been ordered by the appeal committee to be 
Itrgued before the House upon the question of the competency of the appeal, it is 
in the discretion of the House to permit a reply or not— Ferner v. Howden, 4 
C. & f. 25. 

SCOTCH HEIR. 

(Collating real estate.) The Scotch heir of entail, whether or not he be also heir of 
line, and whether the entail were created by the last holder, or by a more remote 
ancestor, must, unless he take by special and exclusive destination (from the last 
holder) collate such entailed estate before he is admitted to a share of the per- 
sonalty. — Anstruther v. Anstruther, 3 C. & F. 33, and Breadalbane v. Chandos, 
3 C. & F. 43. 

STATUTE OF LIMITATIONS. 

(Bfqueei in trutt,) It was decided by the House of Lords reversing the judgment 
of Lord Brougham, 1 Russ. & Myl. i256, tliat a bequest of leasehold property, 
whieh the testator supposed to be freehold, and had devided as suchi in trust to 
pay debtsj did not prevent the statute from running against a debt, which was 
netbilrred at the time of the testator's death.— iSco<< v. Jones, 4 C. 6e F. 382. 

UNDEFENDED APPEAL. 

(Costs,) Where a respondent does not appear to support the judgment of the Court 
below, the appellant will not be entitled to have such judgment reversed with 
costs, except upon the particular circumstances of the case, such as fraud in the 
respondent. In this case the reversal was without costs.— Hamt7ton v. Little- 
John, 4 C. & F. 20. 
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List of the Periodical Puhtications relating to Legislation^ Juris* 
prudence and the Practice of the Courts, published at Paris in 
Jamutrp }Sd9# {PrineipaUy commwniaUed by M, FoeUx,) 

Daily pAPSRSf 1. The Gautte des Tribunaux, — This has appeared since 1825 
every day in the week except Monday, and is of the same size and shape as the 
otber Aewspaperii. It contains the most remarkable decisions of the French courts 
m civil and criminal matters, particularly the courts of Paris, and occasionally those 
of foi^ign courts. At the commencement are always to be found some cases dis- 
ouned with considerable fullness; namely, a short exposition of the facts, an analysis 
of Che arguments, and the very words or a summary of the judgment. Under 
the' title of Ckroniqut follow short notices of past occurrences or decided cases^ 
Eaeays on juridical subjects or poitions of legal history are also inserted. Nearly 
tlio whole fourth page of the paper is invariably filled with advertisements, a proof 
thftt il is considered to enjoy a large circulation. This paper is well conducted, 
and cdmmonly contains the earliest intelligence as to all legal matters. The present 
editor (ledacteur-en-chef) is M. Paillard de Villeneuve, avocat. The annual sub- 
scription is 72 fr. 2. Lt Droit, — This paper, imitated from the preceding, has been 
published about five years ago. The first number was briefly characterized in this 
work. It appears every day, Monday included. It differs principally from the Ga* 
zette in devoting more space to general topics. At the commencement, the editors 
were MM. Ledru-RoUin and Lerminier, but M. Lerminier has since withdrawn 
from the management. His place is filled by M. Penard, avocat. The annual 
subscription is 60 fr. Both these papers are intended rather for the public at large 
than jurists, and the most entertaining cases rather than those likely to prove use- 
ful to the profession are consequently selected by the editors. Two other daily 
papers were started about three years since, but have been discontinued. 

Monthly Journals.-^A partt)f these form collections of laws, ordinances and 
deciaoos; others are principally occupied with legislation and jurisprudence. To 
the first clftss belong, 1. CoiUctum Complete des Loii, D^crets, Ordonnances, &c. 
edited and annotated by M. Duvergier, avocat. This collection, beginning with 
1788, is more complete than the official Bulletin of Laws, and comprises every sort 
of document in force. As regards all laws since 1814, the notes contain extracts 
firoiii' the debates* The collection consists of thirty-eight volumes. Reckoning 
from 1825 each year forms a volume. There are two other collections of the same 
kind, one edited by M. Galliset and the other by M. Lep^e. 2. T)^e collection 
cornmeBided by M. Sirez, now continued by'M. Villeneuve, entitled Recueil Ge- 
nital det LoU et des ArreU, It began in 1800, but contains decisions since 1791, 
the epoch of the introduction of a new judicial system in France. Sometimes but 
seldefm articles on practical subjects are to be found in it ; and it contains all re- 
marteiUe decisions of the Court of Cassation and the other courts of appeal. It 
makes thirty-eight volumes in quarto, without reckoning the supplement. For- 
dierly M« Sirex edited a collection devoted to the decisions of the Council of State^ 
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but of late yetn ke by inserted tbe moit important in tbe collection above mentioiied. 
3. The collection of M. Dalloz, fonnerly, like M. Sirez, advocate of the Conrt 
of Cassation. In 1824 he edited a collection, alphabetically arranged according to 
the Bubject-matter, of the deciuons of the higher courts of jndicatnre and the conn« 
cil since 1 791, with essays on qnestions that had not come before the courts. This 
collection is called Jurisjtrudenct Gin^raU du R4»faume, Since 1824 this work has 
been continued in monthly numbers, like that of M. Siiex. It costs 27 fir. a year, 
each number containing eleven closely printed sheets in quarto in double odumns— 
contrasting curiously with the prices of Englbh Reports. In 1837 M. Aimand 
Dalloz published a complete Index to the collection of his brother and collaboratm', 
on the plan of a German Promptttarium. (See Revue Etrangtre, Vol. iv. p. 624.) 
M. Dalloz is at present engaged on a new edition of bis collection. Both the fore- 
going digests or collections are well executed, and each of tbe editors muntains the 
superior completeness of his own. 4. Journal du Pa2ais.-^This publication began 
in 1791, in imitation of a similar one founded at the commencement of tbe French 
Revolution. It is in octavo, and forms several volumes a year. The plan is the 
same as that of the two first named, but it is less esteemed. Tbe present editor is 
M. Ledru Rollin. 5. Journal det AvouA. — A collection of laws, ordinances and 
decisions, particularly relating to civil procedure ; with articles on the same snl]ject« 
Two volumes appear yearly ; the 55th ends with 1838. Tbe subscription is 15 fr. 
a year. Tbe present editor is M. Billequin. In 1837 M. Chauveau, one of the con- 
tributors to the work, published a complete Index to it, under tbe title of " Diction- 
naire G^n^ral et Complete de Procedure," on the same plan as that of M. Dalk». 

6. Journal de la Procedure, by M. Bioche and another member of the French bar, 
authors of a Dictionary of Procedure, to which the Journal forms a continuation* 
Besides these collections published in Paris, there is one published at the seat of 
each court of appeal, which commonly confines itself (o the decisions of such court. 

7. 'Recueil de$ Arrets du Conseil. — ^This work was started by the state-conncillory 
M. Macarel, when he was an advocate. It is now continued by M. Boulatignier, 
pupil of MM. de Gerando and Macarel, and makes an octavo volume a year. 
Price I5fr. 8. L'Obeerrateur det Tribunaux, — This periodical appears in octavo 
numbers at uncertain times ; it contains the entire pleadings of such cases, criminal 
or civil, as appear to merit public attention ; and may come in time to form a repertory 
of tbe Causes Calibres of modern times. Little of the scientific character is to be 
found in it ; it is not executed in the spirit of the German periodicals on criminal 
law. 9. Journal du Divit Criminel, founded by M. Chauveau, now Professor at the 
Law school of Toulouse, and continued by M. Morin and M. Helie. This journal 
contains the decisions of the Court of Cassation and the other supreme courts in cri« 
minal cases, but is distinguished from the other repertories by its occasional 
articles on questions of criminal law, mostly from the pen of M. Helie, and by the 
critical remarks ordinarily appended to the reports. 10. Journal det Juges de Pair, 
by M. Victor Augier, avocat, contains the laws, ordinances, fiec. relating to judges 
of the peace, as well as original articles and decisions on questions regarding them. 
11. Journal det tfotairet* — A monthly journal devoted in the same manner to nota- 
ries, who, it will be remembered, discharge many of the functions of the English attor- 
ney. 12. Jurisprudence du Notariat, by MM. Roll and Villargnes. 13. Memorial 
du Notarial et de VEnr^gistrement, by M. Gagneraux. — These two last are devoted to 
the subjects indicated by their titles, one of which (enr^gistrement) gives rise to 
many difficulties, and has also a journal to itself. 1 4. Le ContrSleur de I* EHr^gistre' 
ment, by MM. Championniere and Rigaud. 15. Journal det Eaux et Forttt, et de la 
Chaste et Pec^e,' founded by the late M. Baudvillart, 1 6. Journal det CommMne*.—- A 
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joanal devoted to the sffsirs of the municipaUties. The following have been esta- 
blished in imitation of it. — Journal des Mairei, Journal det ConteilUrs Munieipaut, 
Eeole det Communes, Jurisprudence Municipale, There is also a journal devoted 
to matters connected with the National Guard, called Le Capitaiue Uapporteur. 

We now come to those monthly publications, which are principally devoted to 
jurisprudence and legislation and only occasionally contain articles and decisions 
on cotemporary cases. 

1. Journal de la Magistrature et da Barreau, — A periodical of a practical cast, in 
which legal questions under discussion in the Courts or occurring to the editors, 
are carefully treated. 2. The Journal des Avocats et des Notaires is conducted on 
the same principle. 3. Le Censeur is edited by M. Legal, advocate. The examination 
of the projects of law laid before the Chambers is the principal object of this jour- 
nal. 4. The KevM "Eirangere et Franeaise de Legislation et d'Economie Politi^e, 
founded by M. Foelix, one of the most learned of continental jurists, in 1833. This 
admirable review has been frequently mentioned in former numbers. Its original ob- 
ject was to make foreign legislation and jurisprudence better known in France, 
but since its third year it has devoted considerable space to the state of these 
studies in France. It abounds with useful information, and is very highly es- 
teemed on the Continent,— a tribute which it would be unjust to withhold, simply 
on account of our own connexion with the editor. It appears in monthly num- 
bers of about five sheets each ; the yearly subscription, 24 fr. The Revue de LegiS' 
latim et de Jurisprudence, by M. Wolowski, was established in 1834 in imitation 
of the last-mentioned, which it closely resembles since it gave up its original plan 
of confining itself to France. The best articles are from the pen of M. Troplong. 
The Rei'ue d*Economi€ Poliiique and the Bevue Commerciale have been dis- 
continued ; but there are at present two journals devoted to commercial matters, 
including mercantile jurisprudenoe, entitled Meinorial du Commerce and Archives 
dm Commerce* 
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EVENTS OF THE QUARTER. . 

TsB qHMtioB of greatest inteiett to ike prefeeeion at the pvaBent moment ie tiAt 
imrolfiiig Uie futnro constitutioa of the Comnon Pleas. We vnderataiid that the 
Commitlae of the Privjp Coancil lean to the opinion that the warrant was invalid, 
hot doelina forAer inleiftienca and leave the matter to thediscKtion of the judges* 
We hare no means of koewing what course it is tiieb intention to panne, but we 
trait that the hope of procufing themselves a little additional ease will not indnee 
them to leslare so pmpostereos and utterly indefensible a ssonopoly* There ate 
existing causes of inequality enough without resuscitadng the past, and it is pkin 
to demoostBatioa that the neceority of employing different counsel in difierent stages 
of a caosot or of going in the first instanee to a seijeant» will infallibly deter suitois ; 
unless indnd they can obtain an undue advantage by retaining the leader of the 
eonrt. Kegular attemioBce on the part of the bar may be easily obtained by the 
simple process of peremptorily rei|uiiuig it 

The prolonged sittings in banc have hitherto proved inefiectual in reducing the 
arrears in the Queen's Bench ; and an c^inion is becoming general that the other 
Courts must render more efiectual aid, or the judicial establishment receive an addi- 
tion without delay* * 

The Fourth Report of the Commissioners on Criminal Law has recently appeared. 
It eontains a digest of the existing law, written and unwritten, regarding homicide, 
malicious offences against the person, theft, robbery, extortion, false pietencee, 
cheats, embezzlement, and malicious offences against property, with prefatory re- 
marks and notes, in which occasional alterations are defended or proposed. The 
Report has evidently been compiled with great care, but we refrain from giving 
any opinion for the present, as in our next Number it will be carefully reviewed. 

It seems an understood thing with the present Government, that, so soon as a 
given amount of agitation is got up for or against a measure, that measure must be 
pushed or retarded accordingly without reference to its merits or the principle 
involved. A good example of their policy is afibrded by their conduct regard- 
ing the London Police Bill. It is notorious that the governing corporation of 
London is far from irepresenting the real wealth and importance of the me- 
tropolis, — that, vrith rare exceptions, the aldermen and common council are 
selected, not from the richest or most respected, but from the noisiest, most bustling, 
and occasionally most disreputable of the citizens. It stands to reason that a body 
thus constituted must be radically unfit to direct the appointment or superintend 
the organization of a constabulary force ; and the state of the city police affords 
the strongest practical argument in favour of the improved system of management 
proposed ; the men on the east side of Temple Bar being notoriously inferior in 
alertness and civility* Yet on the first burst of an opposition, got up by a set of 
persons anxious for the preservation of their patronage. Lord John Russell begins to 
waver ; and on being pressed home with a few well-timed menaces, he tamely suffers 
the establishment of a precedent, which will go far towards neutralizing all future 
schemes of comprehensive improvement in the administration of the law. If the 
city of Xiondon is to be excepted, why not Bristol, Bath, Hull, Liverpool, Man* 
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obester 1 Why not any particular county that may conceive itself, equal to the task 
of self-fOYemment 1 It appears from the Report on Rural Police that a great many 
districta are amitten with the love of independence, and it will now be no easy 
matter for the Government to resist their importunities. 

Nor do the consequenees of the concession end here. There are at present 
pending no less than twenty-siz Bills for the establishment or regulation of Small 
Debt Courta in particular towns or districts. This proves the pressing necessity 
iBr some general measure on the subject, since no greater evil can be inflicted on 
a commercial community than a variety of locsl tribunals, superseding the ordinary 
course of justice and rendering it nearly impossible to know what course of proceed- 
ing to pursue. Yet each of these twenty-six places thinks itself as well entitled to 
an ezcc^onal jurisdiction as the metropolis. 

Lord John Russell's Bills for the improvement of the County Courts and the 
estabUshment of District Sessions of the Peace, and an important Bill regarding 
the Police Courts of the Metropolis, stand for the second reading, but there is no 
expectation of their being carried this session. Bills have also been introduced- -to 
amend the law relating to double costs, to pleading the general issue, and as to no- 
tice and limitations of actions, by Sir F. Pollock-^ for the better protection of pur- 
ohasere against judgments, crown debts, and fiats in bankruptcy, by Sir £. Sogden 
—to abofish grand juries, by Mr. Piyme— for the better ordering of prisons, by Lord 
John Russell*— and to amend the law of copyright, by Mr. Serjeant Talfourd. 

Since our article on Rural Police was in type, we have heard that the magistrates 
of sundry large districts have declared in favour of the measures proposed in the 
Report. In Essex, for example, there is already a clear majority i and the cordial 
approval of the Marquis of Salisbury, a nobleman whose eitensive influence is 
owing full as much to his enlightened views and business-like habits as to hie raidt, 
bids fair to bring about a similar result in Hertfordshire. 

The Bill for the £nicanchiseoieat of Copyholds has passed the committee and will 
be carried if parliament can find time for it. As the compulsory mode has been 
stmngly objected to, we should be inclined to rely on the eventual operation of one 
of the voluntary scliemes. The Tithe Commissioners (to whom it has been proposed 
to entrust the superintendence of the enfranchisement) have lately published a Re- 
port, from which it appears that tithe to the amount of 1 ,312,102/. 17& Ad. has been 
commuted by voluntary arrangements ; that voluntaiy agreementa are coming in as 
fast as the existing force of mappers and apportioners can dispose of them ; and 
that their present intention is to interfere oompulsorily only in a limited numbec of 
cases. 

The Examiners of Attomsys for the ensuing year, in addition to the Masters of 
the several Courts* are Messis. Amory* Austin, Clayton, Foss, Harrison, Maitineao, 
Metcalfe^ Ranken, Shadwell, Sweet, Teesdale and Wilde ; five to oonstitnte a 
quorum* 

A late ordinance for abolishing the eensorship and providing against abuseaof 
the press in Malta, framed in pursuance of a recommendation of the Commissioners 
(Mr. John Austin and Mr. 6. C. Lewis), has been vehemently assailed by Lord 
Brougham, who rather unfairly availed himself of the prevailing ignorance as to the 
real circumstances of the colony. An island containing 90,000 inhabitants, though 
too large to be governed (as suggested by the Duke of Wellington) like a line-of- 
battle ship, is too small, and too near Italy, to be set free at once from every descrip- 
tion of restraint. It was thought desirable to remove the censorship, now generally 
regarded as an infallible symbol of despotism ', but it was deemed necessary to check 
by severe penalties all publications tending to excite disaffection, all attacks on 
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foreign governments or governors, all insulting allusions to creeds or modes of 
worship, and all private libels of the sort denounced by Lord Brougham in a well- 
known article in a late number of the Edinburgh Review. A clear and able 
exposition of the grounds on which the Commissioners proceeded may be seen in 
the Report, and we are convinced that they have done wisely, particularly in pro- 
posing to prohibit censures on persons in their private capacity. It sounds very 
fine to say that public opinion is the best guardian of public morals \ but the public 
are rather apt ^o adopt one-sided views on such subjects ; and it may well be doubted 
whether either good feelings or good manners are promoted by sufiering John 
Thomson to discuss the conduct of Thomas Smith in his capacity of husband, son, 
brother, uncle, or shop-keeper. We are quite sure that, in a state like Malta, 
a single publication like the Satirist would set the whole community together by the 
ears. 

Mr. Serjeant Talfourd has somewhat extended the provisions of the Custody of 
Infants' Bill in compliance with the suggestions of its supporters. He now pro- 
poses that, in cases of separation for adultery on the part of the husband, the judges 
of the Consistory and Arches Courts shall be empowered to vest the custody of the 
children in the mother and make an order on the husband for their maintenance ; 
and that, in other cases of separation, the Lord Chancellor, Vice -Chancellor and 
Master of the Rolls in England, or the Lord Chancellor and Master of the Rolls 
in Ireland, shall be empowered to provide for the mother's access, or, when the 
children are under seven years of age, to vest the custody in her. Women found 
guiliy of adultery arfe excluded from the benefits of the Act. 

The parliamentary piivilege case (Stockdale v. Hansard) came on for argument 
on the 23d inst., but, after nearly three days had been devoted to it, was adjourned 
till next term, when the plaintiff's counsel will be heard in reply. The cause of 
the Commons was upheld with great learning and distinguished ability by the At- 
torney-General, but he utterly failed in proving either the antiquity or reasonable- 
ness of the claim ; and as to the assertion that the House is the sole judge of its 
own privileges, it is true only in the sense in which it is true of any of the courts of 
justice. As regards modern authority, we have good reason to believe that many 
of the ablest supporters of the resolutions founded on the Report have come to t 
different conclusion since the real bearings of the question have been understood. 

A mastership in Chancery, which had become vacant by the death of Mr. Cox, 
has been conferred on Mr. Duckworth with the general approval of the.profession* 
We have also to record the death of Sir Stephen Gaselee, who died on the 26th 
March last. 

We are not aware whether any measure is in progress for the improvement of the 
Courts of Equity, but it has recently been in contemplation to secure the regular 
attendance of a Scotch lawyer of eminence at the hearing of Scotch appeals in the 
House of Lords, and Lord Jeffery, whose legal has kept pace with his high literary 
fame, was confidently named as the person by whom this new assessorship would be 
filled. 
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tice of Conveyancing, intended to assist the Articled Clerk in prepariog himself for 
Examination required of him previous to his being admitte4 to practise as an At- 
torney and Solicitor, with the Regulations to be observed by the Candidates for 
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The Rights of Persons, accordiDg to the Text of Blackstone, iacorporating the 
Alterations down to the present time. By James Stewart, of Lincoln's Inn, Esq., 
Banister at Law, M.P. In 8vo«, price 1/. hoards. 

Impey's General Stamp Act, 55 Geo. 3, cap. 184, and the Statutes that alter 
and amend the same ; to which are added Notes of Cases decided on the Stamp 
Laws in general, &c. &c. &c. The Fourth Edition, with large Additions. In 
12mo. price 7<. 6d, hoards. 

A Complete Collection of the Statutes, and Rules and Orders of Court, relating 
to Attorneys, Solicitors, and Agents, from the earliest to the present time ; with 
Practical Notes and Forms. By Robert Maughamu In 8yo«y price 6s« boards. 

The whole Town, and Country Practice of the Court for Relief oC Insolvent 
Debtors, with Full Instructions to Creditors, and all Fonas, Rules, and Orders of 
the Court, under 1 & 2 Vict. c. 110. By Robert Alien, Esq., Barrister at Lav« 
In 12mo. price 10<. 6d, boards. 

The Conveyancer's Assistant; or a Series of Precedents in Conveyancing and 
Commercial Forms, in Alphabetical Order, adapted to the Present State of the 
Law and the Practice of Conveyancing; with Copious Prefaces, Observations, 
and Notes on the several Deeds ; to which are added the late Real Property Acts 
and the latest Decisions thereon. By George Crabb, Esq.i Barrista at Law. 
The Second Edition revised and enlarged. In two, volumes, Svo^ price 2U 2tm 
boards* 

On the present Unsettled Condition of the Law and its Administratiou. By 
John Miller, Esq., of Lincoln's Inn. In 8vo. price 4$, 6d« boards. 
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